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PREFACE

THIS is a study in the political thought of the Old

South as a conscious minority seeking protection in

the American Union from the political power of

a Northern majority during the years 1789-1861. Only

after considerable research did the thesis evolve into its

present chapter headings, representing the major sources

of Southern reliance for political protection throughout the

Ante-Bellum Period. Further study disclosed a marked

coincidence between sources of Southern protection and defi-

nite chronological data, so that the present work undertakes

to treat the chief phases of Southern political thought in

the order of their historical sequence. It is this analysis of

a minority philosophy traced through its successive epochs

of development that represents the possible contribution of

this volume to the field of American political theory.

This study was originally prepared as a doctoral disser-

tation at Harvard University. It has been awarded the

first Mrs. Simon Baruch University Prize offered biennially

by the United Daughters of the Confederacy.

The book has been read in manuscript by Professor B. F.

Wright, Jr., of Harvard University, Professor W. K. Boyd
of Duke University, Professor E. C. Smith of New York
University, and Dr. Matthew Page Andrews of Baltimore,

Maryland. To these men the author is indebted for many
valuable suggestions, and he wishes to acknowledge a special

indebtedness to his colleague Professor Smith, who, in addi-

tion to his suggestions as to content, has painstakingly and

most generously cooperated in the editing of the manuscript

and in the reading of the page-proof. For courtesy, patience,

and assistance in locating materials, further acknowledg-

ments are extended to the library staffs at the Harvard
University Library, the Duke University Library, and the

New York Public Library, especially at the last-named where

most of the final work of verification has been done.

J. T. C.

New York University,

September 16, 1930.
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CHAPTER I

INTRODUCTION

THE last decade of government In continental Europe

has successfully demonstrated that no problem Is

more pressing In governments of the people and by

the people than the problem of minorities. If In a democ-

racy political power resides In numbers, what rights, If any,

has a minority to Impose restraints upon the will of a numeri-

cal majority? And If such rights exist, how are they to be

exercised and by what means are they to be enforced? The
quest for an answer to these questions has led to a study of

the Ante-bellum South; for the South of pre-CIvIl War
days was Itself a conscious minority struggling with the prob-

lem of political control by numerical majorities from the for-

mation of the Constitution in 1787 to the stroke for Inde-

pendence In 1 861.

Though the story of the Ante-bellum South has been told

and retold a thousand times, yet in one respect at least the

subject Is still new: for no one has yet conceived of the Old

South as a sectional minority consciously striving for seventy

odd years to evolve an adequate philosophy of protection

to its interests In the American Union. Here In the first

great experiment In democracy is found the first thorough

treatment of democracy's greatest problem : the relation of

numerical majority rule to effective minority protection.

To this problem as then and there developed In the minds

and opinions of Southern men everywhere, this study is ex-

clusively devoted.

As a premise to this study. It Is deemed necessary to estab-

lish the existence of the Southern States as a common sec-
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tlon, united by economic and social bonds, which tended to

develop a distinct Southern nationality, even from the earli-

est days of the Union. That the inhabitants of those states

below the Mason and Dixon line always considered them-

selves a separate and distinct people cannot be denied by

those who read their literature or seek to explain their ac-

tions. And it was this consciousness of unity— however

justified— that obliterated state boundaries and consoli-

dated a geographic section of the Union into a single people.

At the same time, this united people was a minority

people, ever subjected in all branches of the national gov-

ernment to the potential control of those who lived north

of the Mason and Dixon line. In every decade of the

Union, the sectional distribution of population and of states

consigned to the South a minority role in the central govern-

ment. But here again, it was primarily the consciousness of

a minority position, together with the presumed results at-

tendant upon that position, that crystallized Southern opin-

ion and led to the development of a minority philosophy.

For it was assumed— and, indeed, often supported by facts

which appear to be conclusive— that the South as the mi-

nority section was bearing an excessive portion of the bur-

dens of the national government, while the North as the

majority was receiving an equally disproportionate share

of the benefits. In seeking protection against this sectional

discrimination, the South evolved a political philosophy of

effective minority control in government.

Needless to say, political philosophy does not develop de-

liberately according to preconceived plans. Certainly it was
true that Southern political thought was a creature of cir-

cumstance, devised solely to meet the exigencies of practical

situations and pressing conditions. Of no people may it

more truthfully be said that, in their political thinking, they

were groping in the dark for the way. "Glimmering as the

light may be which directs our path," once wrote Thomas
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Ritchie to the editors of the Richmond Enquirer, "we are

prepared to tread it for ourselves." ^

Yet the existence of a unified Southern minority con-

sciously striving for so long a time towards a common goal,

was most conducive to the discovery and exhaustion of all

sources of protection upon which minorities in government

might conceivably rely. In the seven decades of union that

preceded the Civil War, there evolved in the South four

major sources of minority protection which succeeded each

other in general chronolpgical order. The first source was
that of the principle of local self-government, advanced and

defended in the Union from the establishment of the gov-

ernment on April 30, 1789, to the enactment of the Missouri

Compromise on March 6, 1820. The second was the prin-

ciple of the concurrent voice, chiefly relied upon by the South

during the middle decades— the twenties, the thirties, and

the forties. The third source of protection was the principle

of constitutional guarantees, in which the South placed its

confidence from the admission of California into the Union
on September 9, 1850, to the election of Abraham Lincoln

to the presidency on November 6, i860. And finally there

came the principle of independence intensively advanced

from the election of Lincoln until the outbreak of the Civil

War on April 12, 1861. In the closing months of the Ante-

bellum Period, Southern political philosophy found ade-

quate opportunity of expression in the provisions of the Con-

federate Constitution drafted at Montgomery, Alabama.

Of course, epochs of political thought cannot be entirely

confined within definite chronological dates ; nor will all the

people think alike on political issues even in the most homo-
geneous populations. There were numerous discrepancies—
men who relied upon local self-government until the out-

* Letter of September 6, 1852, expressing in Th(»nas Ritchie's Letter Cmitaining Rem-
the sentiments of the South in 1850 as iniscences of Henry Clay and the Compro-
quoted in a Washington paper. Reprinted mise, pamphlet, 12.
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break of the Civil War, and others who preferred Southern

independence from the formation of the Union. Some men
were in advance of the general trend of Southern thought;

others lagged behind; but there is still sufficient justifica-

tion for a study in chronological order of these four major

possibilities of minority protection advanced by the South

during the Ante-bellum Period.

In advancing these Southern theories, the author makes

no apologies for lengthy and numerous quotations. He has

merely attempted to play the part of a compiler and organ-

izer, helping those who then saw as through a glass darkly,

to place their ideas in a form more readily available for any-

one who may wish to understand the peculiar political theory

of the Old South.



CHAPTER II

THE SOUTH AS A SECTIONAL MINORITY

BLOW the Mason and Dixon line lie the states of

the American Union which are to-day collectively

termed the South. But the peculiarities which gave

those states a common name cannot accurately be confined

to definite geographical boundaries; for sectional influences

overlap each other, and regional boundary-lines become

broad areas of vague characteristics impossible of accurate

demarcation. So was it with the South. That there was a

South, how there came to be a South, and why there con-

tinued to be a South throughout the Ante-bellum Period of

the American Union, we shall undertake to establish; but

the exact limitations of the term need not concern us here.

The present Atlantic and Gulf States from the Potomac to

the Mississippi— Virginia, the Carolinas, Georgia, Florida,

Alabama, Mississippi, and Louisiana— were peculiarly

Southern states; the states of Arkansas, Tennessee, and

Texas were less so; and the present border states below the

Mason and Dixon line— Maryland, West Virginia, Ken-

tucky, and Missouri— were Southern least of all. In any

event, delimitation is secondary to existence : first to be estab-

lished is the premise that there existed among these South-

ern states peculiarities justifying a common sectional desig-

nation which implies something more than mere geographic

affinity.

. The South as a Section

The roots of Southern unity are grounded in the laws of

nature ; for soil, climate, and topography had created a South

of agriculture as opposed to a North of manufacturing and
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commerce even before the formation of the present Union.

Indeed, outcroppings of sectional differences based upon

occupations left their imprint upon the compromises of the

Constitution itself, and upon the objections north and south

to its ratification. In the Federal Convention of 1787, for

example, Charles Pinckney of South Carolina repeatedly

observed that there was a real distinction between the North-

ern and the Southern interests arising from the character of

their means of livelihood; while his colleague Rerce Butler

considered the interests of the Southern and of the Eastern

states in this respect "to be as different as the interests of

Russia and Turkey." ^ In the Virginia ratifying convention,

Patrick Henry and John Tyler reiterated these distinctions

in arguing for a rejection of the Constitution. "There is a

striking difference, and great contrariety of interests, be-

tween the states," declared Henry. "They are naturally

divided into carrying and productive states. This is an ac-

tual, existing distinction, which cannot be altered." And it

was with a prophetic eye to the future that John Tyler ex-

pressed the conviction that "so long as climate will have

effect on men, so long will the different climates of the United

States render us different." ^

\ In spite of all efforts to diversify the industry of the

Sbuth,^ these occupational distinctions continued unabated

until the Civil War. In 1830, P. P. Barbour of Virginia

explained before Congress that "the natural pursuits of the

North, for example, are those of commerce and navigation;

that of the South is agriculture"*— a distinction which

A. B. Longstreet of Georgia, writing in 1837 to his friend

^ Max Farrand, ed., Records, I, Sio; II, ern Commercial Conventions in William W.
449. Davis, "Ante-Bellum Southern Commercial

^Jonathan Elliot, ed., Debates, (2 ed.) Ill, Conventions," Transactions of the Alabama

328, 639. For a similar Northern view- Historical Society, 1904, V, 153-202.

point, see Alexander Hamilton, speech in * Speech in the House, March 23, 1830.

the New York Convention, II, 235-236, Register of Debates in Co^igress, 21 Cong.,

237. I sess., 651.

' See particularly the efforts of the South-
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M. B. Lamar of Texas, found to be inevitable; for he as-

serted that the "North & N. West, must be a commercial,

and manufacturing people," whereas the "South & S. West
must be an agricultural people." ° In 1850, Benjamin F.

Perry reiterated before the South Carolina Legislature the

sentiment that the South had remained a land of farmers

and planters; the North, a land of manufacturers and

traders.®

The system of slave-labor strengthened this occupational

distinction between the two sections. This difference, too,

was as old as the Union; for, while twelve of the thirteen

original states still sanctioned slavery within their borders,

James Madison was proclaiming in the Federal Convention

that the great division of interest in the United States lay

not between the large and small states but between the

Northern and Southern states— a difference arising "prin-

cipally from the effects of their having or not having

slaves." '' Though continental in scope, slavery was at that

time local in concentration, so that the final disestablishment

of slavery north of the Mason and Dixon line by 1804
marks a date of minor significance in the development of

Southern sectionalism.

As time advanced, this slave-labor system employed in the

large-scale production of agricultural staples increasingly be-

came the source of Southern economic prosperity. "It is, in

^ C A. Gulick, Jr., ed.. Papers of Mirabeau produced only 15% of the manufacturing
Buonaparte Lamar, II, 2. output of the country. R. P. Brooks, "In-
' Speech of Hon. B. F. Perry . . . , pam- dustrialization of the South," in University
phlet, 13. For further references to this of Georgia, School of Commerce, Bureau
occupational distinction, see Robert J. of Business Research, Study no. i, April,

TurnbuU, The Crisis, no. 23, p. 112; J. F. 1929, p. 8.

Jameson, ed.. Correspondence of Calhoun, ' Remarks on June 30. Documents Illus-

American Historical < Association, Annual trative of the Formation of the Union, 310.

Report, 1899, II, 1134; J. W. DuBose, "In the Northern States," asserted Edmund
Life and Times of Yancey, 301; and Rutledge before the South Carolina Con-
"Cecil" [Sidney G. Fisher], Kansas and vention in 1788, "the labor is performed by
the Constitution, pamphlet, 3. white people, in the Southern by black."

In i860, the South had only 16.2% of the Jonathan Elliott, ed.. Debates, (2 ed.) IV,
capital employed in manufacturing, engaged 277. See also his statement in the Federal
only 13.9% of the persons so employed, and Convention, Ibid., V, 457.
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V^ truth, the slave labor in Virginia," wrote Thomas R. Dew
in the early thirties, "which gives value to her soil and her

habitations; take away this, and you pull down the Atlas that

upholds the whole system." ^ And from the newer South

of the Mississippi basin into which slaves were pouring in

never-ending streams throughout the decades of the forties

and fifties, there came a similar note from a great plantation

owner. "Ours presents a new problem," said Jefferson Davis

in the United States Senate, February 8, 1858, ".
. . it is

the problem of a semi-tropical climate, the problem of mala-

rial districts, of staple products. ... A race suited to our

labor exists there." ^

To defend slave-labor was to defend not only the pros-

perity of the Southern slave-owner, but also the prosperity

of the Independent farmer as well. Writing on "The Inter-

est in Slavery of the Southern Non-Slaveholder" In i860,

J. D. B. DeBow, long editor of DeBow's Review, thus stated

the case: "The non-slaveholder knows that as soon as his

savings will admit, he can become a slaveholder, and thus

relieve his wife from the necessities of the kitchen and the

laundry, and his children from the labors of the field."
^°

It was this prospect of a more general ownership of slav-es

that superimposed one Southern sectional Interest upon an-

' William iia.i-per, Pro Slavery Arguments, ^ Cmigressional Globe, 35 Cong., t sess.,

358. "I said the [Southern] States would 619. For further statements on the economic

never have entered into the Confederation, advantages of slavery, see the speeches of

unless their property had been guarantied James S. Green in the House on April 4,

to them, for such is the state of agriculture 1850, of Alexander H. Stephens in the

in that country, that without slaves it must House on April 27, 1852, and of Thomas L.

be abandoned." William L. Smith of South Clingman in the Senate on February 4,

Carolina, speech in the House, February 12, 1861. Appendix to the Congressional Globe,

1790. Annals of Congress, i Cong., 2 sess., 31 Cong., i sess., 426, and 32 Cong., r sess.,

1202. Slavery, so Wilson of Perquimons 4C3; Congressional Globe, 36 Cong., 2 sess.,

County contended in the North Carolina 723. Also William Harper, "Memoir on
Convention of 1835, is a great blessing in Slavery," Pro Slavery Arguments, 87; Free

the South: "Our system of Agriculture Negroism, pamphlet; and U. B. Phillips,

could not be carried on, in the Southern "Economic Views of Slavery," American
States, without it—might as well attempt Negro Slavery, ch. 18.

to build a railroad to the moon, as to culti- ^" The Interest in Slavery of the Southern

vate our swamp lands without slaves." Pro- Non-Slazvliolder, i860. Association Tract

ccedings and Debates of the Convention of no. s, pamphlet, 9.

North Carolina, 1835, 80.

10
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other, giving the South of slave-labor a common boundary

with the South of agricultural occupation. And the reaction

of these two interests upon each other served only to solidify

the various elements of the Southern states into a common
section/^

With the coming of the slave to fasten a peculiar agri-

cultural labor-system upon the South, there came at the same

time, unfortunately, a far more significant factor in the crea-

tion of a common South. For the slave was something more
than an economic machine : he was a human being, endowed
with all the faculties of other human beings, but "black" and

"inferior." As such, living in a "superior" society of oppo-

site color, he presented a social, political, and criminal men-

ace, ever to be watched and always to be feared. William

Cabell Rives, a Virginia delegate to the Peace Convention

of 1 86 1 called to prevent the impending war between the

.states, was not far wrong, when, in reflecting upon the his-

toric slavery-issue between the sections, he said: "In fact,

it is not a question of slavery at all. It is a question of

race.'* '^

The presumption of negro inferiority as a basis for this

common racial menace was well-nigh universal in the South

;

but its most insistent champion, oddly enough, was one of

the poorest physical specimens of white "superiority" ever

to receive public recognition. Perhaps the ailing midget of

Georgia, Alexander H. Stephens, was somewhat self-

conscious when he limited his distinctions between the Afri-

can and the Anglo-Saxon to those which were mental, moral,

and social.^^ Representative of Stephens' general attitude

are the following words from one of his speeches in Con-

" For interesting comments on this inter- J. E. Cairnes, The Slave Power, (1862)

action of agriculture with slave-labor, see passim.

the words of George Mason in the Federal " L. E. Chittenden, Proceedings of the

Convention of 1787, Max Farrand, ed., [Peace] Conference, 139.

Records II, 370; Sidney G. Fisher, The " Speech in the House of Representatives,

Trial of the Constitution, (1862), 177-182; April 27, 1852. Appendix to the Congres-

sional Globe, 32 Congress, i sess., 464.

II
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gress: "The negro is inferior to the white man; nature has

made him so; observation and history, from the remotest

times, estabhsh the fact; and all attempts to make the in-

ferior equal to the superior is but an effort to reverse the

decrees of the Creator. . . . The Ethiopian can no more

change his nature or his skin than the leopard his spots. Do
what you will, a negro is a negro, and he will remain a negro

still."
"

To many, the negro presented a menace to white suprem-

acy in the affairs of government. By the middle of the thir-

ties, the franchise had been denied to all negroes in the

South; and, had the laws been otherwise, William Harper
predicted that the negroes would have been "used by unprin-

cipled politicians, of irregular ambition, for the advance-

ment of their schemes," until,, gaining control of the gov-

ernment and avenging themselves upon the white race, they

would have established "universal anarchy, or kakistocracy,

the government of the worst." ^^ And that well-known ad-

dress of 1849 from the Southern delegates in Congress to

their constituents reveals the fear that the negro, as the fast

political associate of the North, might be able to hold "the

" Speech in the House, June 28, 1856. J. G. Nicolay and J. Hay, Complete Works
Appendix to the Congressioiml Globe, 34 of Abraham Lincoln, I, 369, 458.

Cong., I sess., 728. "Of all the races of ^^Williata Harper, Pro Slavery Arguments,
man, the negro race is the most inferior," 90, 91. "The white portion of the popu-

declared R. B. Rhett in 1850. Death and lation of this country constitutes the proper

Funeral Sendees of John Caldwell Calhoun, depository of political power." Hugh Mc-
pamphlet, 151. See also the interesting Queens in the North Carolina Convention

mudsill doctrine of society as developed by of 1835. Proceedings and Debates of the

ex-Governor James H. Hammond of South Convention of North Carolina, 1835, 78.

Carolina, in a speech before the Senate on The debates of this convention are interest-

March 4, 1858. Congressional Globe, 35 ing, for North Carolina was the last state

Cong., I sess., 962. The same idea was ex- south of the Mason and Dixon line to deny
pressed by Robert Toombs of Georgia in an free negroes the right to vote. The motion

address at Tremont Temple, Boston, on for prohibition was carried, 66-61. W. K.

January 24, 1856. A. H. Stephens, War Boyd et. al.. History of North Carolina, II,

between the States, Vol. I, Appendix G, 162-163. See also the resolutions of Haber-

625. Compare Abraham Lincoln, speeches sham County, Georgia, in i860. A. D. Cand-
at Charleston, Illinois, September 18, 1858, ler, ed.. Confederate Records of Georgia,

and at Quincy, Illinois, October 13, 1858. I, 120.

12
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white race at the South in complete subjection." " Against

this possibility, the Ante-bellum South drafted a number

of "indispensable" amendments to the Federal Constitution,

providing that "the elective franchise and the right to hold

ojffice, whether Federal, State, territorial, or municipal, shall

not be exercised by persons who are, in whole or in part, of

the African race." "

More to be feared was the torch of crime as wielded in

the hands of a Nat Turner or a John Brown.^^ The tragic

escapades of these two fanatics had sent men hurrying to

the records of the past, only to discover that criminal in-

stincts were common to the entire negro race. Thus, Robert

Toombs of Georgia found that in the West Indies "revolu-

tions, tumults and disordershave been the ordinary pastimes

of the emancipated blacks"; while, in our own Northern

states, the negro, he discovered, had cherished a career of

freedom "most usually found recorded in criminal courts,

jails, poor-houses, and penitentiaries." ^^

Robert J. Walker of Mississippi garnered from the cen-

sus of 1840 the information that there are twenty-two times

as many negroes "who are deaf and dumb, blind, idiots, and

insane, paupers, and in prison" in the non-slaveholding states

proportionate to the negro population as in the slaveholding

^'R.K. Cralle ed.. Works of Calhoun, YI, (1831). C. H. Ambler, "Life of John
310-311. Floyd," John P. Branch Historical Papers,

"This amendment was twice submitted to June, 1918, V, nos. i and 2, 85-87.

the peace conference in Washington as a '^ Address at Emory College, Georgia, July
substitute for the Crittenden Resolutions. 20, 1853. U. B. Phillips, Life of Toombs,
L. E. Chittenden, Proceedings of the 158-160. For other analogies, see Thomas
[Peace'\ Conference, 419, 423. For a sim- L. Clingman, speech in the House, Janu-

ilar amendment submitted by H. V. John- ary 22, 1850. Congressional Globe, 31

son to the State Convention of Georgia on Cong., 1 sess., 200 et seq.; Jeiferson Davis,

January 18, 1861, see the Journal of the speech in the Senate, February 14, 1850.

Georgia Convention of 1S61, 18. Appendix to the Congressional Globe, 31
** See" the letter of Governor John Floyd Cong., i sess., 154 et seq.; Edmund Ruifin,

of Virginia in reply to an inquiry from The Political Economy of Slavery, pam-
Governor Hamilton of South Carolina phlet, 17-18; Free Negroism, pamphlet, 7-

concerning the Nat Turner Insurrection 24.

13
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states; ^° Governor Giles of Virginia gleaned from the peni-

tentiary records of his own state the evidence that crimes

among the free blacks are more than three times as numer-

ous as among the whites, and four and a half times more
numerous than among the slaves.^^ Robert J. Turnbull and

Josiah J. Evans, both of South CaroUna, and Jefferson Davis

of Mississippi were among others who found the free negro

in the North "covering the records of the criminal courts,

and filling the penitentiaries." ^^

The alarming feature of these disclosures lay in the large

percentage of negroes in relation to the total population in

the Southern states. For the peculiarly Southern problem

of the negro was a problem of numbers— a factor most

emphatically revealed in the following tables :

^^

Sectional Distribution of the Negro Population by Decades

Year
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Percentage of Total Sectional Population in Negroes

Year Northern % Southern %
1790 3.4 35.2

1800 3.1 35.1

i8io
^

3.8 36.6

1820 2.3 36.9

1830 2.0 37.4.

1840 1.8 36.9

1850 1.4 36.7

i860 i.a 34.3

Keen students of the racial problem saw in this factor of

numbers the crux of every racial conflict, and observed it

even then at work among their Northern neighbors. "In

southern Ohio, for example," asserted Thomas L. Clingman

of North Carolina in i860, "where free negroes are quite

common, there is little or no Abolitionism; while in the north-

ern part, in which the negro is seldom seen, anti-slavery car-

ries everything before it." ^^ Even more elaborately the

author of an article entitled "Free Negroes in the Northern

United States" presented his thesis that negroes "are com-

monly esteemed just in proportion to their scarcity."
^^

So it was this presence of the negro in large numbers that

hung like a veritable sword of Damocles over the heads of

the Southern people, rallying them to a man, whether they

would or would not, to the support of the institution of negro

slavery. Thomas Jefferson, that great expounder of the

equality of man, who would gladly have released his slaves,

^ Speech in the Senate, January i6, i860. comments upon this problem of numbers
Ccfngressional Globe, 36 Cong., i sess., 452. may be found in the words of Sterling

Also his speech in the House January 22, Ruffin in 1804, J. G. R. Hamilton, ed.,

1850. 31 Cong., I sess., 203. Papers of Thomas Ruffin, I, ss; in the

^ W. W. Wright of New Orleans, DeBow's sentiments of a South Carolina Statesman,

Review, May, i860, XXVIII, 574- "Where- as quoted in the Richmond Enquirer, Janu-

ever they have befen found in any con- ary 7, 1832, and cited in C. H. Ambler,

siderable numbers among Anglo-Saxons in Sectionalism in Virginia, 1776-1861, 190; in

northern countries, their laziness, their the opinions of S. F. Hale in W. R. Smith,

viciousness, their licentiousness and im- Debates of the Alabama Convention of 1861,

providence, have soon disgusted their best 380; and in the speech of James A. Bayard
friends, and made the several communi- of Delaware before the Senate, March 21,

ties in which they dwelt, anxious to be rid 1861. Congressional Globe, 36 Cong., 2

of them." Ibid., 573. Other interesting sess., 1487.

15



THE SOUTH AS A CONSCIOUS MINORITY

"if, in that way, a general emancipation and expatriation

could be effected," was using a dii^erent figure to illustrate

this dilemma when he wrote in 1820 : "We have the wolf by

the ears, and we can neither hold him, nor safely let him go.

Justice is in one scale, and self-preservation in the other." ^^

These economic and socia^l distinctions between the two

sections, so well exemplified in the institution of negro slav-

ery,^^ soon left their imprint upon the character of the two

peoples. At least such was the opinion of a number of South-

erners who expressed their ideas upon this subject, Thomas
L. Clingman, for example, found the Southern people "less

sensitive to immediate popular impressions" and "more ac-

customed to take a large and philosophic view of a sub-

ject"; ^^ John A. Quitman of Mississippi pointed out "that

strong Southern characteristic [of] individual independence

of thought and action" ;
^^ while William L. Yancey of Ala-

bama found the Southerner "ardent, brave and magnani-

mous, more disposed to give than to accumulate, to enjoy

ease rather tha:n to labor." ^'^ These peculiar personal traits,

like the separation of the churches, ^^ which was also a prod-

uct of negro slavery, served further to unify the South by

distinguishing it as a section from the "cool, calculating, en-

^^ p. L. Ford, ed.. Writings of Jefferson, and Correspondence of Quitman, II, 123.

X, 157-158. ^Address at Columbus, Georgia, in 1855.
'^' For an explanation of why negro slavery J'. W. DuBose, Life and Times of Yancey,

as a social institution was not confined to 301. See also, Charles Pinckney, speech in

the regions of negro concentration in the the South Carolina Convention, May 14,

South, see the illuminating address of "1788. Jonathan Elliot, ed., Debates, (2 ed.)

Jefferson Davis at Aberdeen, Mississippi, TV, 324.

on May 26, 185 1, Dunbar Rowland, ed., '* "The strong ties which held each denomi-

Davis, Constitutionalist, II, 73-74; and the nation together formed a strong cord to

equally suggestive remarks of Governor hold the whole Union together; but, as

J. E. Brown in his address to the Georgia powerful as they were, they have not been

Legislature, November 7, i860: A. D. able to resist the explosive effect of slavery

Candler, ed., Confederate Records of Geor- agitation." John C. Calhoun, farewell ad-

gia, I, 55-56. dress to the Senate, March 4, 1850. Con-
" Speech in the House, February 15, 1851. gressional Globe, 31 Cong., i sess., 453.

Appendix to the Congressional Globe, 31 See also James F. Dowdell, speech in the

Cong., 2 sess., 211. House, July 28, 1856. Appendix to the

" Letter to Col. John S. Preston, dated Congressional Globe, 34 Cong., i sess.,

March 29, 1851: J. F. H. Claiborne, Life 1057.
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terprising, selfish, and grasping" inhabitants of the North-

ern states.^^

The greatest' contribution of Southern conditions to the

development of sectional unity came through the creation

of a Southern mind -^ a common consciousness of common
interests, common traditions, common aspirapons, common
problems, and common danglers. Such was the essence of a

distinct Southern nationahty that led the people to think of

themselves first as a part or the South, and only then, if at

all, as a part of the .Union.

It is not surprising to find the South on the verge of a

stroke for independence "united by a common devotion to

Southern rights, to Southern institutions, to Southern man-

ners and Southern chivalry" ^^ with its magazines featuring

articles on "How the South Should Meet the Present Exi-

gencies" ^* and its statesmen imploring that federal coercion

"unite every Southern State and every Southern man in the

most determined and energetic resistance." ^^ Nor might

Alfred Iverson's portrayal of sectional animosity in the Sen-

ate be questioned when it is understood that he was speaking

of conditions as he observed them there on December 6,

i860, when he said: "Look at the spectacle exhibited on

this floor. How is it? There are the Republican northern

Senators upon that side. Here are the southern Senators on

this side. . . . Here are two hostile bodies on this floor;

. . . We are enemies as much as if we were hostile States.

I believe that the northern people hate the South worse than

ever the English people hated France; and I can tell my

''''
J. W. Huhose, Life and Times of Yancey, of the South"; "Southern Wealth and

301. Northern Profits"; "Southern Patronage
"^ C. H. Ambler, Sectionalism in Virginia, to Southern Imports and Domestic Indus-

1776-1861, 280, quoting the Kanawha Valley try." Vol. XXIX.
Star for July 12, 1859, in reference to the ^" Governor Richard K. Call of Florida,

students at the University of Virginia. in a letter dated February 12, 1861, to

'^^ This was the title of an article in De- John S. Little of Germantown, Pennsyl-

Bow's Review, Au^st, i%6o. Other articles vania. The letter was printed as a pamphlet,

in the same issue carried the titles: "Wants and the quotation is found on page 27.
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brethren over there that there is no love lost upon the part

of the South." ''

It is not surprising to find those scattering radicals who
sought independence as an end in itself, consciously soliciting

a mental attitude of mind common to the Southern states,

many years before the crisis of 1 860-61 precipitated a stroke

for Southern independence.^^ Somewhat striking, however,

is the revelation that this consciousness of Southern unity

was not confined to a single decade or to a single question,

or to an interest, or a class, or a state. For while the decade

of the fifties protested "the sacrifice of Southern interests;

the abandonment of Southern principles, the surrender of

Southern rights and concessions to Northern rapacity," ^*

that of the thirties lifted a toast to ^'The Cause of the

South" ;^^ and that of the twenties found that "the People

of the South might almost be considered as strangers in the

land of their fathers." '^° The early nineties revealed the

"North & South" hanging by a thread upon the shoulders

of their common president, George Washington.^^ And even

^'^Congressional Globe, 36 Cong., a.sess., February 10, 1829. Register of Debates in

12. For an amusing account of a fight Congress, 20 Cong., 2 sess., 56. For a

between Northern and Southern members first-hand impression of the animosity that

of the House on February 5-6, 1858, see an developed between the North and the South

extract from the New Orleans Picayune during the debates in Congress over the

in Edward Mayes, L. Q. C. Lamar: His Missouri question in 1820, see E. S. Brown,

Life, Times, and Speeches, 74-75. Of John ed., The Missouri Compromises and Presi-

Brown's raid, Lamar said: "Southern citi- dential Politics, 1820-1825, From the Letters

zens . . . are shot down like dogs in the of William Plumer, Junior, passim. Plumer
streets of a Southern town; Southern soil was a representative from New Hampshire.

is polluted. . . ." 621. "Thomas Jefferson, letter to Washington,
'' See, for example, the letter of Duff dated May 23, 1792. P. L. Ford, ed.,

Green to Judge N. B. Tucker, November 9, Writings of Jefferson, VI, 5. On Febru-

1S33. "Correspondence of Judge Tucker," ary 8, 1792, William B. Giles of Virginia

William and Mary College Quarterly His- observed in the House "that it is not un-

torical Magazine, October, 1903, XII, 88. frequent at this time to hear of an Eastern
^* From a letter by John A. Campbell pub- and Southern interest, and he had for some
lished on December 11, 1850, in the ^dwsr- time silently and indignantly seen, or

tizer and State Gazette and reproduced as thought he saw, attempts by this means to

Appendix D in G. W. Duncan, "John influence the deliberations of this House
Archibald Campbell," Alabama Historical upon almost every important question."

Society, Transactions, 1904, V, 142. Annals of Congress, 2 Cong., 1 sess., 400.

^* Robert J. Turnbull delivered this toast See also Gaillard Hunt, ed.. Disunion Senti-

on July I, 1830. Proceedings of the State ment in Congress in 1794. A ConfidetUial

Rights Celebration at Charleston, S. C, Memorandum. Hitherto Unpublished. A
pamphlet, 45. pamphlet written by John Taylor of Vir-
"' Robert Y. Hayne, speech in the Senate, ginia.
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the eighties wherein the Union was born, found a contest

between the Northern and Southern states over the forma-

tion and ratification of many clauses in the Federal Con-

stitution.*^

He was not a radical who pleaded that, in considering the

sectional controversy, every "Southern man should remem-

ber that every other Southern man is as much interested as

himself; and every Southern State should remember that

every other Southern State must be, more or less, involved

by her action." *^ And it was long before i860 that George

Washington "observed that the vote [in Congress] for &
against the bill was perfectly geographical, a northern agt

a southern vote." ** In the eyes of the South, the tariff was

"a bill to rob and plunder nearly one half of the Union, for

the benefit of the residue"; *^ the national bank would "dis-

turb and break up forever the quiet, the peace, and the re-

pose of the Southern people" ;

*® internal improvements were

"a great southern question, in which South Carolina is no

more interested than the resfof the southern states" ;
" and

the assault upon slavery would "and must, if continued, make
two people of one, by destroying every sympathy between

the two great sections." *^

" "The true question at present is, whether " An interview with Thomas Jefferson,

the Southern States shall or shall not be April 6, 1792. P. L. Ford, ed., Writings of

parties to the Union." John Rutledge of Jefferson, I, 192.

South Carolina in the Federal Convention *^ John Randolph, speech in the House,
on August 21, 1787. Jonathan Elliot, ed., April 22, 1828, Register of Debates in

Debates, (2 ed.) V, 457. Extracts from Congress, 20 Cong., i sess., 2472.

the sectional debates in the Federal Con- *® R. M. Saunders of North Carolina, speech

vention may be conveniently found in B. F. in the House, August 2, 1841. Appendix
Wright, Jr., ed., A Source Book of Ameri- to the Congressional Globe, zy Cong., i

can Political Theory, 198-206. Extracts on sess., 295.

sectionalism in the Southern ratifying con- *' Langdon Cheves in a state rights cele-

ventions are found in The Constitution a bration at Charleston, South Carolina, July

Pro Slavery Compact, pamphlet, 64-66. i, 1830. Proceedings of the State Rights

See also p. 44. Celebration, pamphlet, 26-27. He was re-

*' B. H. Hill in his letter of acceptance as ferring to the tariff as well as internal

a delegate to the Georgia session conven- improvements.

tion. B. H. Hill, Jr., Senator B. H. Hill « John C. Calhoun, speech in the Senate,

of Georgia, His Life, Speeches and Writ- January 5, 1838. Appendix to the Con-
ings, 39. gressional Globe, 25 Cong., 2 sess., 29.

19



THE SOUTH AS A CONSCIOUS MINORITY

Moreover, throughout the Ante-bellum Period, there ran

a current of thought that Southern youths must be bred upon

Southern principles. "Upon what ground," asked an alum-

nus of the University of North Carolina, "can a Southern

instructor relying for his support upon Southern money,

selected to impart healthy instruction to the sons of South-

ern slave owners, and indebted for his situation to a Southern

State, excuse his support of Fremont?" ^^ After a prolonged

dispute, such an instructor was forced to resign from the staff

of the University. Better had the students remain at home
where they might find copies of the Southern Review or the

Southern Literary Messenger, the latter dedicated "espe-

cially to the people of the Southern States."

Finally, to enter the realm of the emotional, there arose a

voice out of Alabama in 1839 ^^at "the South is 'my own,

my native land' —. my home, and the birthplace of my chil-

dren. Her people are my people; her hopes are my hopes;

her interests are my interests." ^° This voice brought a re-

sponse— indeed, almost an echo— in 1845 from the heart

of Georgia : the "South is my home— my fatherland. There

sleep the ashes of my sire and grandsires; there are my hopes

and prospects; with her my fortunes are cast; her fate is my
fate, and her destiny my destiny." ^^ Meanwhile, a son of

the Old Dominion resolves "that while my little bark keeps

afloat it shall bear the flag of the South & of constitutional

liberty nailed to the mast." ^^ To those who lived in this

sectional atmosphere, the South was something more than a

*" From a letter written by John A. Engel- ^ Henry W. Hilliard, speech in the Alabama
hard and published on September 29, 1856, State Legislature, 1839. H. W. Hilliard,

in the North Carolina Standard. Here taken Speeches and Addresses, 48.

from an article, "Benjamin Sherwood Hed- " Alexander H. Stephens, speech in the

rick," The James Sprunt Historical Pub- House, January 25, 1845. Appendix to the

lications. Vol. 10, no. i, p. 10. For another Congressional Globe, 28 Cong., 2 sess., 314.

interesting article on Southern education, ''- Duff Green, letter to N. B. Tucker, Sep-

see George Fitzhugh, "Southern Thought

—

tember 9, 1837. "Correspondence of Judge
Its New and Important Manifestations," Tucker," William and Mary College Qiiar-

DeBow's Review, October, 1857, XXIII, terly Historical Magazine, October, 1903,

337-349- XII, 95.
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geographic designation : it was, even from the formation of

the Union, a distinct nationality— a nation in the making.

The South as a Minority

The sectional South was also a minority South, for at no

time during the Ante-bellum Period did the Southern states,

by reason of their sectional strength, possess the potential

power of controlling the central government of the Ameri-

can Union. The source of this minority position lay in the

sectional distribution of the two elements that constitute the

national government: states and population estimated in

federal numbers. "Whatever section concentrates the two

in itself," said John C. Calhoun, "possesses the control of the

entire Government." ^"

When the national government was first organized, the

population of the United States could only be estimated; but,

beginning in 1790, the federal census compiled by decades

reveals the sectional distribution of population north and

south of the Mason and Dixon line. This distribution is

shown in the following tables :

^*

Total Sectional Population by Decades

' Year
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Year
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the Mason and Dixon line. Within a decade, the sectional

ratio was brought to a position of equality about which it

oscillated continually until 1850. Thereafter, the original

Northern predominance was definitely restored until, in

i860, the sectional distribution of states stood at the ratio

of eighteen to fifteen. This distribution gave to the North
thirty-six senators and to the South only thirty.

The control of the presidency was based both upon states

and upon population, for the number of presidential electors

from each state was determined by the total number of sena-

tors and representatives in the national Congress to which

that state was entitled. Accordingly, the South again found

itself in the minority, and to what extent the following table

discloses :

°^

Sectional Distribution of Presidential Electors by Decades

Year
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of the major departments of the national government, there-

fore, the South throughout the Ante-bellum Period was al-

ways potentially in the minority.

This problem of the South as a minority section was the

most vital issue confronting the Southern political mind. As
in the growth of a sectional consciousness, so here again it

might naturally be presumed that the South became aware
of its weak position in the Union only during the late fifties

and early sixties. The multitude of references to this weak-

ness which flood the period, 1855-186 1, would seemingly

indicate a great awakening upon which the stroke for South-

ern independence was based. At that time, the two elements

of strength in the Union, population and territory, both re-

ceived unusual attention. It once fell to the lot of C. C. Clay,

Jr., of Alabama to present the case of Southern territorial

weakness in an elaborate historical discourse before the

Senate on April 21, 1856. He said in part:

"At the conclusion of peace, in 1783, the States then north

of Mason and Dixon's line had 164,081 square miles; and

the States then south of that line had 647,202 square miles.

. . . The South has grown from 647,202 to 882,245 square

miles; having added but 235,043 square miles to her area

since 1783. In the same time, the North, from 164,081, has

grown to 1,903,204 square miles; having added in the same
time, 1,738,123 square miles to her limits. The South has

increased less than fifty percent., the North near 1,100 per

cent, in territorial area since the Revolution. The South

commenced with more than four times the territory of the

North; the North now has near two and a half times the

territory of the South." ^^

The case of population as an element of Southern weak-

ness was, to cite a single instance, presented to the Southern

Commercial Convention of 1857 which convened at Knox-

ville, Tennessee. The discussion there centered around the

^* Appendix to the Congressional Globe, 34 Cong., i sess., 482, 483.
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effect of reopening the slave-trade upon Southern strength

in the Union. L. W. Spratt thought it wise "to introduce

African labor on a large scale into the Southern States, to

enable them the better to resist the encroachments of their

Northern brethren"; but O. P. Temple objected because

slavery, he thought, had been responsible for the fact that

only about one-fourth of the hundreds of thousands of for-

eigners annually coming to the United States had settled in

the South. These immigrants were "sweUing the population

of the Northern States and thus rendering them too power-

ful for us" ; whereas, said he, "instead of increasing in popu-

lation we were decreasing, and, as a consequence, were losing

one or two members of Congress every year." ^^

Upon such wide-spread information, James M. Mason
of Virginia could well observe in 1856 : "we are in a minor-

ity in the Senate where the States are represented; we are

in a minority in the other branch where the people are repre-

sented numerically; and we are in a minority in the electoral

college." ^° And a South CaroHna pamphleteer of the six-

ties could follow up with these words : "Let the South, then,

face the reality, with such feelings as she may; that she is

now in a Minority, in the Federal Government; in a minor-

ity which will be largely increased with the result of the ap-

proaching Federal elections ... a minority which will be

permanent, and increasing year by year."
^'^

But any impression that this minority consciousness was

solely the product of those last six years before the Civil

^ "The Southern Convention at Knoxville," present the Southern minority position dur-

DeBow's Review, September, 1857. XXXII, ing an address to the Virginia Legislature

319. The entire quotation is from Temple's in January, i860. H. D. Capers, Life and

speech. He was restating Spratt's position. Times of Memminger, 270. And with equal

which is found on p. 317. detail does William L. Yancey stress the

*" Remarks in the Senate, May 20, 1856. minority role of the South in all depart-

Appendix to the Congressional Globe, 34 ments of the government, during an ad-

Cong., I sess., 546. dress in New York City on October 10,

®' John Townsend, "An Address to the i860. E. D. Fite, Presidential Campaign

Edisto Island Vigilant Association," Doojn cf i860. Appendix D, 321, citing the New
of Slavery, pamphlet, 7. More elaborately York Herald, October 11, i860,

does C. G. Memminger of South Carolina

25



THE SOUTH AS A CONSCIOUS MINORITY

War certainly is far from the truth; for throughout the

Ante-bellum Period the thought of a minority was always

indelibly associated with the thought of the South. It was

the mental atmosphere" of a minority section that permeated

every decade of the Union and found expression in every

walk of life. Southern minority reflections in the last six

years may easily be duplicated from the records of the first

six years following the call of the Federal Convention In

1787.:^ Jn this Convention, James Madison saw that the dif-

ficulty with any method of electing the President "arose

from the disproportion of qualified voters in the N. & S.

States, and the disadvantages which this mode would thro^y

on the latter." ^^ There also his colleague George Mason
held out for more favorable commercial provisions, since the

"Southern States are the minority in both Houses." Hence

he wonders if it is to be expected "that they will deliver

themselves, bound hand & foot to the Eastern States." ®^

Even more outspoken was Patrick Henry in the Virginia

Convention, 1788: "This government subjects every thing

to the northern majority. Is there not, then, a settled pur-

pose to check the southern interest? . . . How can the

Southern members prevent the adoption of the most oppres-

sive mode of taxation in the Southern States, as there is a

majority in favor of the Northern States?" ®* And scarcely

had the new government been established when in 1790
Governor Henry Lee of Virginia wrote that he had rather

see the Union dissolved than submit to "the rule of a fixed

and insolent majority." ^'^ Furthermore, as if the North

^2 Max Farrand, ed., Records, II, iii. Congress, the interest of five Southern
^^ Documents Illustrative of the Formation States would be considered in a preferable

of the Union, House Document no. 398, point of view to the nine Eastern ones."

69 Cong., I sess., p. 635. Speech on January 18, 1788. IV, 309. See
** Jonathan Elliott, ed.. Debates, (2 ed.) further, George Mason, "Objections to the

III, 328. And in the South Carolina Con- Proposed Federal Constitution" in P. L.

vention Rawlins Lowndes wondered "what Ford, ed.. Pamphlets on the Constitution,

reason was there for expectancy that, in 331.
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in itself did not create sufficient concern, John Taylor, Vir-

ginian, in 1794 foresaw a probable alliance between Great

Britain and, the Eastern States so that "Britain & the east

united, ^ould operate powerfully in various ways to bring

the south to their terms." ^^

The middle decades reveal the same story of a Southern

minority consciousness. Maria Pinckney, doubtless of the

South Carolina family, in an interesting political catechism,

considered the greatest anomaly in the Union to Ibe that the

South "is now in vassalage to the North, East and West" ;

^'^

while in the same year, 1830, WiUiam Harper found that

"it is useless and impracticable to disguise the fact, tha|? the

South is in a permanent minority, and that there is a sectional

majority against it—^a majority of different views and in-

terests and little common sympathy." ^^ A, B. Longstreet

of Georgia established the principle in 1837 that "the North

and Northwest must in the very nature of things rule the

South & South West";''^ while Thomas L. Clingman pro-

ceeded to explain to the House of Representatives the Ap-

plication of this principle to conditions in 1 847 : "The free

States are in the ascendency in all branches of the Govern-

ment, and their majority of more than fifty votes on this

floor and in the electoral colleges, is greater than they ever

had in former times. This excess must be increased too here-

after— nine-tenths of the territory in the northwest being

intended to be carved into free States, and being more than

can be filled up for centuries to come, and those States in-

^•' Here taken from the Introduction (p. lo) "^ Chancellor William Harper, The Remedy
by Gaillard Hunt, ed.. Disunion Sentiment by State Interposition or Nullification. Po-
«'« Congress in 1794. A pamphlet written Htical Tract, no. s, pamphlet, 15. See

by John Taylor. further, George McDuffie, representative

** Gaillard Hunt, ed.. Disunion Sentiment from South Carolina, speech in the House,

in Congress in 1794, p. 23. A pamphlet April 18, 1828. Register of Debates in

written by John Taylor. Congress, 20 Cong., i sess., 2404.

"Maria Pinckney, The Quintessence of ^ C A. Gulick, Jr., ed.. Papers of Mira-

Long Speeches Arranged as a Political beau Buonaparte Lamar, II, 2.

Catechism, pamphlet, 20.
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creasing as they do, faster in population than the slave

States." ^°

To impart an element of personal unity to these fragments

of the decades, we need only examine the works of John C.

Calhoun. Born in McCormick County, South Carolina, on

March i8, 1782, graduated from Yale College in 1804, and

from the Litchfield (Connecticut) Law School in 1806,

John C. Calhoun, two years later, at the age of twenty-six,

began his political career as a representative in the South

Carolina Legislature; and before he was thirty, he had en-

tered the halls of Congress, to which, either as a represen-

tative or as a senator, he was to devote twenty-two years of

his active life. In further preparation for his great contri-

butions to Southern political thought, Calhoun interspersed

his life in Congress with approximately eight years as Secre-

tary of War (181 7- 18 25), eight years as Vice-President of

the United States (1825-1832), and one year as Secretary

of State ( 1 844-1 845). He resigned his last executive office

to return to the Senate, where he remained in active service

until the month of his death, March 31, 1850.^^

Let it be impressed here that no man was more conscious

of the minority role that the South was playing in the Ameri-

can Union than he, who of all men was most deserving of

the title, "Leader of Southern Political Thought." In 1833,

Calhoun believed that the South as the weaker section of

the Union would necessarily advocate limitations on the

powers of the central government; in 1836, he said of the

Southern members in Congress : "We are here but a handful

in the midst of an overwhelming majority"; in 1838, he re-

ferred to the South as "the weak and exposed portion of

the Union" ; and in 1848, he wrote that the Southern people

'* Speech in the House, December 22, 1847. '^ For biographical material frequent use

Appendix to the Congressional Globe, 30 has been made of the convenient Biographi-

Cong., I sess., 44-45. See also the Jeffer- cal Directory of the American Congress,

son Davis letter to S. Cobun and others, 1774-1927. House Document no. 783. 69

November 7, 1850. Dunbar Rowland, ed., Cong., 2 sess.

Davis, Constitutionalist, I, 594.
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composing the weaker section of the Union "are in a minor-

ity, both of the' States and of population; and, of conse-

quence, in every department of the government." Finally

in his farewell address to the Senate on March 4, 1850,

a few weeks before his death, Calhoun examined the strength

of the sections in an elaborate historical review and con-

cluded that "the North has acquired a decided ascendency

over every department of this Government, and through it

a control over all the powers of the system. A single section,

governed by the will of the numerical majority, has now, in

£act, the control of the Government and the entire powers

of the system." ^^

Oppression: Fountain of Political Thought

Scarcely had the new national government begun to func-

tion before those who opposed the adoption of the Federal

Constitution because it subjected the South to the control

of a Northern majority were finding their predictions of op-

pression under this majority well fulfilled. On June 12, 1789,

William Grayson thus wrote Patrick Henry concerning the

first tariff act: "Inclosed you have the bill for the imposts,

by which you will see there is a great disposition here for

the advancement of commerce and manufactures in prefer-

ence to agriculture. . . . You will easily perceive the ascen-

dency of the Eastern interests by looking at the molasses,

which is reduced to two-and-a-half cents, while salt continues

at six cents, and with an allowance of a drawback to their

fish, etc." To this, Grayson shortly thereafter added, with

more satisfaction than comfort, that "gentlemen now begin

to feel the observations of the Antis, when they informed

them of the different interest in the Union, and the probable

consequences that would result therefrom to the Southern

" Register of Debates in Congress, 22 Annual Report, 1899, II, 408. R. K. Cralle,

Cong., 2 sess., 552; 24 Cong., 1 sess., 482. ed., Works of Calhoun, I, 396. Congres-

J. F. Jameson, ed.. Correspondence of Cal- sional Globe, 31 Cong., i sess., 452.

houn, American Historical Association,

29



THE SOUTH AS A CONSCIOUS MINORITY

States, who would be the milch cow out of whom the sub-

stance would be extracted." ^^ Thus, before the Union was

yet two months old, there began the policy of obliging the

Southern states periodically to fill the pail of the national

treasury with the milk of sectional revenues and taxes.

Southern explanations of this process are so numerous

and varied as to defy classification. Almost everyone in

political life presented at some time a case for the dispro-

portionate financial burdens imposed upon the South by the

operation of the protective tariff laws. Suffice it here to give

a single example of this sentiment—. that of a comparatively

unknown citizen of Virginia writing in 1850 in a pamphlet

entitled The Union, Past and Future: How It Works and

How to Save It: "The whole amount of duties collected

from the year 1791, to June 30, 1845, 3,fter deducting the

drawbacks on foreign merchandize exported, was $927,-

050,097. Of this sum the slaveholding States paid $711,-

200,000, and the free States only $215,850,097. Had the

same amount been paid by the two sections in the constitu-

tional ratio of their federal population, the South would

have paid only $394,707,917, and the North $532,342,180.

Therefore, the slaveholding States paid $316,492,083 more

than their just share, and the free States as much less." And
of the income from public lands, the author, M. R. H.
Garnett, showed that the South had contributed an even

larger disproportionate share. '^^

^' Grayson's letters are copied from manu- of the excessive financial burdens imposed

script in L. G. Tyler, Letters and Times upon the South were made by John Taylor,

of the Tylers, I, 167-168; Letter to Henry, "Curtius," A Defence of the Measures

September 29, 1789, 170. Compare this of the Administration of Thomas Jefferson,

early statement with one at the close of pamphlet, 31; John Tyler, Letter to Dr.

the Ante-bellum Period: "From 1789 to Henry Curtis, March 18, 1828, L. G. Tyler,

this day," asserted Robert Toombs before Letters and Times of the Tylers, I, 385;

the Senate, March 7, i860, "a continual. Report of the Committee of 21 to the South

incessant cry has come up to the Capital Carolina Convention of 1832 and the ad-

from them [the North] for protection, pro- dress to the People of the United States by

hibition, and bounties. Give, give, give, this Convention. Reports, Ordinances and

has been the steady cry of New England; Addresses of the South Carolina Conven-
the middle States of the North have been tion of 1832, 2, 6-7; Thomas L. Clingman,

equally urgent." Appendix to the Congres- speech in the House, January 22, 1850.

sional Globe, 36 Cong., i sess., 156-157. Congressional Globe, 31 Cong., i sess., 203-

^* Pp. II, 12. Other interesting estimates 204.
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But if, as Garnett estimated, the South had been forced

to provide seven-ninths of the national revenue, no injus-

tice would have been done if she, in return, had received

seven-ninths of the national disbursements. For what did

it matter if the fruits of Southern industry had been "flow-

ing to the North, in a current as steady and undeviating as

the waters of the great Gulf," ^^ if those fruits were returned

in other forms?

Adequate return from this outlay, however, was, in the

opinion of the South, far from a realized fact. South Caro-

lina, for instance, finds that "her soil bears no imprint of

the nation's hand"; ''^ North Carolina, though burdened by

Federal taxes to the extent of three millions a year, "does

not get back one hundred thousand dollars in any way from

the Government";''^ and Georgia thus presents its case:

"Who is it that is constantly appealing here for legislative

aid and legislative patronage ? . . . Why, it is the industrial

interests of the North. We of the South, it is true, some-

times grumble and complain; . . . But when did we ever

come up and ask any aid from the Government of the United -

States? The constant prayer of the South to you has been

to stay your hands. All that we ask of you is, keep your

hands out of our pockets." ^^ And yet, during the five-year

-

period from 1833 ^^ 1^37 inclusive, ninety millions of dol-

lars in duties alone were taken from the Southern people, -

while only thirty-seven millions were returned in the form

of federal disbursements.'^®

" Robert Y. Hayne, speech in the Senate, D. Murphy, "Circular Letter to Freemen
February lo, 1829, Register of Debates in of Prange County," December 25, 1813.

Congress, 20 Cong., 2 sess., 56. Murphy recounts how in the absence of

'" Speech of the Honorable Daniel E. adequate national defense. North Carolina

Huger, in the House of Representatives of had to defend itself against the British

South Carolina, December, 1830, pamphlet, during the war of 1812. W. H. Hoyt, ed.,

26. Papers of Archibald D. Murphy, II, 8, 10.

" Thomas L. Clingman, speech in the Also, 31-32.

House, January 22, 1850. Congressional " Alexander H. Stephens, speech in the

Globe, 31 Cong., 1 sess., 204. "We have House, December 14, 1854. Congressional

often paid into the coffers of the United Globe, 33 Cong., 2 sess., 56.

States within the space of six months, more " [M. R. H. Garnett], The Union, Past and

money than has been expended for our Future: How It Works and How to Save

security in twenty-three years." Archibald /*, pamphlet, 12.
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C. C. Clay, Jr., who succeeded his father in the Senate

from the state of Alabama, essayed to present the facts on

April 21, 1856: "Of $15,201,223 expended up to 1845,

upon roads, rivers, and harbors (excluding the Mississippi

and Ohio, which are common to both sections), $12,743,-

407 were expended in the North; $2,757,816 in the South:

being $2,805 for every ten miles square of the northern

States, and $451 for each ten miles square of the southern

States. . . . Up to 1850, there had been granted to the new

non-slaveholding States for internal improvements 18.5 acres

for each square mile of their surface; to the new slave-

holding States 9.3 acres to the square mile. Louisiana had

received 29.6, and Indiana 47.6 acres. . . . The bounties

on pickled fish, and allowances to fishing vessels have ex-

ceeded $10,000,000, of which nearly every cent has been

paid to the North, and chiefly to New England. About

$300,000 is annually paid at the North for catching codfish."

Turning to the subject of national pensions. Clay made

even more unanswerable exposures; for though "the South

has furnished more soldiers for all our wars than the North,"

pensions have been distributed largely in the Northern states.

"Of $35,598,964 paid in revolutionary pensions from 1791

to 1838, inclusive," so Clay explained, "$28,262,597 were

paid to the North and $7,336,367 to the South; being

$127.29 for every soldier which the North had in the war,

and $40.89 for every soldier the South had in the war ; . . .

Of invalid pensions, there was paid during the year ending

30th June, 1854, to the North $303,652.81; to the

South, $132,087.35. ... Of pensions of all kinds, there

was paid in the same year, to the South, $459,965.84; to

the North, $1,068,010.30— New York alone receiving

$292,209.55." ^'^

^"Appendix to the Congressional Globe, 34 (1854), pamphlet, 6, 18. See also p. 31. An-

Cong., I sess., 484. For striking arguments other contention to the same effect is found

to the contrary, showing that the South had in Notes on Thomas Prentice Kettell's

received more than it contributed, see 'Southern Wealth and Northern Profits,'

Henry C. Carey, The North and the South, March 28, 1861, pamphlet, 15.
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Throughout the Ante-bellum Period, this disparity be-

tween sectional income and sectional disbursements was
thought to be "gradually converting the South into a desert,

and the north into a garden." ®^ And what was worse, to

attack the "system" was to arouse the ghost of a political

death. Calhoun had visions of this ghost, when, in closing

one of his great speeches in the Senate, he asserted that every

"Southern man, true to the interests of his section, and

faithful to the duties which Providence has allotted him,

will be forever excluded from the honors and emoluments

of this Government." ^^ But come what might, an attack

through the development of a minority philosophy of politi-

cal control was never to be lacking.

Geography made of the South a section
;
population rele-

gated that section to a minority role in the American Union.

The influence of geographical conditions found expression

in the institution of American negro slavery; the influence

of numbers, in the constitutional structure of the national

government. Both factors in the development of a conscious

sectional minority are as old as the Union itself, and together

they constitute the raison d'etre of Southern political thought.

*yAristides," The Prospect before Us, vote for a southern man merely because

February, 1832. Political Tract, no. 6, he is a southern man," remarked Robert
Letter I, p. 4. John C. Calhoun, in pro- C. Schenck of Ohio in the House on Decem-
-pounding an abstract theory to fit concrete ber 27, 1849, during the long contest over

conditions, declared that "some one portion the election of the speaker, "and men of

of the community must pay in taxes more the South will not vote for a northern man
that it receives back in disbursements; because he is a northern man, and if that

while another receives in disbursements principle is to be carried out from here into

more that it pays in taxes . . . the greater all our national politics and electJyns, what
^the taxes and disbursements, the greater must be the result?" Appendix to\the Con-

the gain of the one and the loss of the gressional Globe, 31 Cong., i sess., 42. For
other—and vice versa." Disquisition on a very early statement on sectionalism in

Government, R. K. Cralle, ed.. Works of appointments, see General Sullivan, letter

Calhoun, I, 19, 21. to Washington, March 6, 1781. Jared
^^ Speech in the Senate, February 15, 1833. Sparks, Correspondence of the American
Register of Debates in Congress, 22 Cong., Revolution, III, 253.

2 sess., 553. "If we of the North will not

33



CHAPTER III

THE PRINCIPLE OF LOCAL SELF-GOVERNMENT

I
** I AM persuaded that no constitution was ever before

so well calculated as ours for . . . self government." ^

These words, written in 1809, are those of the leading

exponent of a principle predominantly supported as the chief

bulwark of Southern minority protection within the Union

during the first three decades of its existence. The leader is

Thomas Jefferson, and the principle is that of local self-

government. In defense of this principle, Jefferson was ably

supported not only by the person to whom he was writing—
James Madison, then occupying the President's chair— but

also by thousands of lesser lights scattered throughout the

South, though concentrated chiefly within the bounds of the

Old Dominion. The leadership of Virginia is indicative of

the necessity for defending the sectional South through the

medium of its artificial units, the states; and in this defense

it was only fitting that the oldest and ablest of these units

should assume the leading role.

The Concept of a Division of Powers

From the letters of Jefferson it would appear that he was

partly responsible for the provisions of the Constitution

dividing governmental powers between the central unit and

the component units of the Federal System; for though un-

able to participate in the work of the Constitutional Con-

vention, Jefferson, from his diplomatic post in Paris, repeat-

edly insisted in his letters to his friends back home upon a

division of powers in the new Constitution most favorable

' As quoted in A. M. Harvey, "Hamilton tion," Collections of the Kansas State His-

and Jefferson and the American Constitu- torical Society, 1926-1928, XVII, 771.
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to the principle of local autonomy. When Madison wrote

him concerning the plans for calling a general convention to

revise the Articles of Confederation, Jefferson replied, in a

letter dated December i6, 1786, that "to make us one na-

tion as to foreign concerns, & keep us distinct in Domestic

ones, gives the outline of the proper division of power be-

tween the general & particular governments." ^ At least

twice he reiterated these distinctions while the Convention

was in session the following summer. To Edward Carring-

ton he wrote on August 4, 1787 : "My general plan would

be, to make the states one as to every thing connected with

foreign nations, & several as to everything purely domes-

tic" ; and nine days later he repeated the substance of these

words in a letter to Blair.^

Jefferson's was the characteristic Southern concept of a

division of powers; but the application of this concept in

the Federal Constitution was not so much the work of one

man as of the general opposition at the time both north and

south to a strong central government. For localism was not

peculiarly Southern in the Federal Convention, though it was

predominantly so.

In the control over external affairs delegated to the na-

tional government, the South found its justification for the

adoption of the Federal Constitution. During the debates

over ratification, Hugh WiUiamson of North Carolina in-

sisted that his state needed the help of the Union to repel

invasions. "You are not in a condition to resist the most

contemptuous enemy," he said. "What is there to prevent

an Algerine pirate from landing on your coast, and carrying

your citizens into slavery? You have not a single sloop of

war." ^

" p. L. Ford, ed., Writings of Jefferson, Collections of the Kansas State Historical

IV, 333. Society, 1^126-1928, XVII, 776.

' Ibid., 424. His letter to Blair appears in * P. L. Ford, ed.. Essays on the Constitu-

part in A. M. Harvey, "Jefferson and tion, 403.

Hamilton and the American Constitution,"
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Erotection from external aggression was likewise the lever

with which C. C. Pinckney, defended the adoption of the

Constitution in the South Carolina Convention. On Janu-

ary 17, 1788, he spoke to this effect in answering the critics

of adoption: "The honorable gentlernan alleges that the

Southern States are weak. I sincerely agree with him. We
are so weak that by ourselves we could not form a union

strong enough for the purpose of effectually protecting each

other. Without union with the other states, South Carolina

must soon fall. Is there any one among us so much a Quixote

as to suppose that this state could long maintain her inde-

pendence if she stood alone, or was only connected with the

Southern States?"^ James Madison, defending the Con-

stitution in the Virginia Convention, explained that "the

powers in the general government are those which will be

exercised mostly in time of war"; and their object, accord-

ing to Francis Corbin, "is to protect, defend, and strengthen

the United States." ^

Throughout the early decades of Union, the defenders

of local self-government were continually reverting to this

fundamental principle of the "fathers" that the Union was

formed for protection. In 1803, Judge St. George Tucker,

one of the ablest lawyers among Virginia's many exponents

of the cause of localism, and the father of two influential

sons who were to follow in his footsteps, found the national

government "to be the organ through which the united re-

publics communicate with foreign nations, and with each

other." '^ Twenty years later, another noted Virginian, John

Randolph of Roanoke, well expressed his indomitable state-

rights philosophy in attacking the proposals of the House

of Representatives to legislate beyond its authority. "The

Constitution," he said, "was formed for external purposes,

^Jonathan Elliot, ed., Debates, (2 ed.) IV, ' St. George Tucker, ed., Blackstone's Com-

283-284. mentaries, I. Appendix, 187.

^ Ibid., Ill, pp. 259, 107.
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to raise armies and navies, and to lay uniform duties on Im-

ports, to raise a revenue to defray the expenditure for such

objects." ^

In seeking to limit national activities to a purely protec-

tive sphere, the South adopted, consciously or unconsciously,

an abstract theory of the negative character of government.

James Iredell, soon to become North Carolina's first contri-

bution to the bench of the United States Supreme Court,

wrote in 1787 that "in a republican Government (as I con-

ceive) individual liberty is a matter of the utmost moment," ^

George McDuffie, representative of the old South and of

South Carolina in particular, with more than half of his

thirteen continuous years in the halls of Congress already

behind him, condemned the idea that "national prosperity

and individual wealth are to be derived, not from individual

industry and economy, but from government bounties" ;

^°

and a few years later, John A. Quitman, an adopted son of

Mississippi and a devoted spokesman of the new Southwest,

began a checkered political career that was to carry him to

the highest legislative, judicial, and executive offices of his

state, with the contention in 1832 that "a state should not

control its citizens in their opinions, their conduct, their

labor, their property, any farther than is necessary to pre-

serve the social tie, to punish offenses against society, and to

sustain the powers of government." ^^

This individualistic laissez-faire philosophy disclosed its

'Speech in the House, April 15, 1824. ^ G. J. McRee, Life and Correspondence of

Annals of Congress, 18 Cong., i sess., 2366. Iredell, II, 173.

For later sentiment, see R. J. Turnbull, ^'' Speech in the House, April 18, 1828.

The Crisis, no. 11, p. 43; T. L. Clingman, Register of Debates in Congress, 20 Cong.,

Selections from His Speeches and Writ- i sess., 2404.

ings, 105; H. A. Wise, Seven Decades of '' Address to the electors of Adams County.

the Union, 13; A. H. Stephens, History of J. F. H. Claiborne, Life and Correspon-

the UniteJ, States, appendix, 930-931. dence of Quitman, I, 126. Quitman later

Jefferson reiterated his earlier statements wrote John O. Knox of Virginia that "capi-

in his letter to Gideon Granger, August 13, tal, industry, enterprise, and intellect should

1800, and in his letter to William Johnson, be left as free as the air we breathe." II,

June 12, 1823. P. L. Ford, ed.. Writings 13.

of Jefferson, VII, 451-452; X, 232, note.
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true colors when subjected to the spectroscope of Southern

state governmental activities. While the leading sons of

Virginia were supporting the abstract doctrine of "a wise

and frugal Government, which shall restrain men from in-

juring one another, [and] shall leave them otherwise free

to regulate their own pursuits of industry and improve-

ment," ^^ Virginia herself was engaging in paternalistic en-

terprises of the first importance. In 1 8 lo her governor, John
Tyler, recommended "the opening of our rivers, ^nd improv-

ing and extending their navigation to the remotest corners

of our State";" and in 1816 her legislature created a fund

for internal improvement "to be applied exclusively to the

purpose of rendering navi'gable and uniting (by canals) the

principal rivers, an^d of more intimately connecting, by pub-

lic highways^ the different parts of the commonwealth." To
administer this fund, a Board of Public Works was created,

and among its members was Thomas Jefferson himself, who
publicly preached that government was only a sort of glori-

fied policeman to maintain peace and order. Within a month
this board had at its disposal a fund estimated at a million

dollars."

Almost simultaneously, the Senate of the State of North
Carolina was unanimously agreeing that "it is the duty of

the government to aid the enterprise of its citizens, and to

afford to them facilities of disposing, to advantage, of the

products of their industry." Under the tireless leadership

of Archibald D. Murphy, leading champion of this cause,

^^ Thomas Jefferson, First Inaugural Ad- '* Niles Weekly Register, February 17 and

dress, March 4, 1801. J. D. Richardson, 24, 1816. IX, 429, 451-452. "Next to the

ed.. Messages and Papers, I, 323. "Agri- enjoyment of civil liberty itself, it may be

culture, manufactures, commerce, and navi- questioned whether the best organized

gation, the four pillars of our prosperity, are government can assure to those, for whose

then most thriving when left most free to happiness all governments are instituted, a

individual enterprise." First Annual Mes- greater blessing than an open, free and

sage to Congress, December 8, 1801. Ibid., easy intercourse with one another, by good

I, 330. roads, navigable rivers, and canals." Re-

" Address before the House of Delegates, port of the Committee on Roads and Inland

December 3, 1810. L. G. Tyler, Letters Navigation, December 27, i8i6. Ibid., IX,

and Times of the Tylers, I, 253. Supplement, 149.
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North Carolina from 1815 to 1823 assumed a pace-setting

role in its programme of paternalistic state legislation.^*

In a remarkable summary of the Southern ante-bellum

practice, with such perspective as the year 1858 could offer,

there appeared in the December issue of DeBow' s Review

an article containing this statement : "For twenty years past,

the South has been busy in protecting, encouraging, and di-

versifying, Southern industrial pursuits, Southern skill, com-

merce, education, etc. . . . The South has not only adopted

the protective policy, but, strange to say, the editors, legis-

lators, and 'statesmen, who are loudest in professing free-

trade doctrines, are, invariably, the warmest advocates of

exclusive and protective State legislation." ^^

These extensive governmental activities by the states were

not inconsistent with the Southern concept of a division of

powers. Did not Jefferson concede to the states "everything

purely domestic"; and had not Madison explained in The
Federalist that the "powers reserved to the several States

will extend to all the objects which, in the ordinary course

of affairs, concern the lives, liberties, and properties of the

people, and the internal order, improvement, and prosperity

of the State" ?^^

Relying upon this concept. Governor Giles of Virginia

contended that "the peculiar character of the power to make
internal improvements is Locality— locality in its Most
Limited form, and therefore peculiarly unsuited to the juris-

diction of the General Government, which is General in its

^^ W. H. Hoyt, ed., Papers of Archibald D. deb't of North' Carolina to its railroads

Murphy, II, 21, quoting the North Care- was in i860 estimated at $8,883,305.00.

lina Senate Journal for December 6, 1815, DeBow's Review, XXIX, 245. And Ten-

pp. 22-25. See also Hoyt, II, 30 note, and nessee was in 1857 under obligations to its

19 note; and I, xxvi. Despite all that railroads to the extent of $16,000,000.00.

he did for the state. Murphy opposed in- R. R. Russel, "Economic Aspects of

ternal improvements by the national govern- Southern Sectionalism," Illinois University

ment. I, 359. By i860, Georgia, according Studies, XI, 172, note,

to A. H. Stephens, had spent $25,000,000.00 ^^ "State Rights and State Remedies," De-

on its railroads. Henry Cleveland, ed., Bow's Review, XXV, 699, 701.

Stephens in Public and Private with " H. C. Lodge, ed., The Federalist, no. 45,

Letters and Speeches, 719. The funded p. 290.
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character, and peculiarly suited to the jurisdiction of the

State Governments, whose jurisdiction is intended for Local
objects." ^^ Again, Robert J, TurnbuU, a South Carolina

journalist of the twenties, in opposing the national protec-

tive tariff acts, believed that "Congress cannot promote, the

great Cotton Planting interest of South-Carolina, nor can

it encourage the manufacturing interest of the North. And
why?— Because these are local interests of the States, and

not the general interests of the Union." ^^ Then there was

John Taylor, an outstanding political theorist, who applied

the principle to that vital problem of negro slavery when he

wrote in 1821: "A southern majority in congress has no

right to compel the northern states to permit slavery, nor a

northern majority to compel the southern states to abolish

it, because it is a subject of internal state regulation pro-

hibited to congress, and reserved to the states." ^° In these

representative opinions, the Southern philosophy of indi-

vidualism revealed its true character as a minority tool for

furthering the cause of local self-government.

The original Constitution, as is well known, provided for

such a distribution of powers as would permit the central

government to exercise certain enumerated functions of com-

mon concern to the Union as a whole, and as would reserve,

with certain prohibitions, all other powers to the separate

states. But the Southern ratifying conventions were still dis-

satisfied with the uncertainty of this distribution,^^ and it was

*' As quoted in R. J. Turnbull, The Crisis, Commons resolved that its industries could

no. 19, p. 84. "I do not wish to be under- be better protected "by State than by

stood as opposing the improvement of Congressional Legislation." R. R. Russel,

rivers and harbors, nor the making of "Economic Aspects of Southern Sectional-

canals and roads," asserted Jefferson Davis. ism," Illinois University Studies, XI, i6i.

"I am opposed to such works by the Federal ^^ John Taylor Construction Construed and

Government, save where required for the Constitutions Vindicated, 300. See also the

use of the Army or the Navy. ..." resolutions of the Senate adopted on Janu-

Speech in the Senate, March i, 1851. Ap- ary 12, 1838, Congressional Globe, 25

pendix to the Congressional Globe, 31 Cong., 2 sess., 98.

Cong., 2 sess., 340. ^i See the Virginia Act of Ratification of

" R. J. Turnbull, The Crisis, no. 15, p. 63. the Constitution. Jonathan Elliot, ed.,

In 1850 the North Carolina House of Debates (2 ed.). Ill, 656.
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largely at their insistence that the tenth amendment was

added to the Constitution, providing that "the powers not

delegated to the United States by the Constitution, nor pro-

hibited by it to the States, are reserved to the States respec-

tively, or to the people." In this amendment, the South, led

by Jefferson, who believed that "the foundation of the con-

stitution was based on this ground," ^^ found a source of pro-

tection for a minority interest within the Union.

The Sweeping Clauses of the Constitution

When the tenth amendment to the Constitution was

brought before the first Congress for consideration, Thomas
H. Tucker of South Carolina moved to insert the word

expressly, so that the amendment might read : "the powers

not expressly delegated to the United States . . . are re-

served to the States, or to the people," James Madison ob-

jected. He recounted how this issue had been threshed out

in the Virginia convention where the amendment had first

been suggested, and he told how the convention after a full

and fair discussion had rejected the use of the word.

Madison himself thought that "it was impossible to confine

a Government to the exercise of express powers" and that

"there must necessarily be admitted powers by implica,tion,

unless the constitution descended to recount every minutiae."

Tucker replied that after the insertion of the word expressly

the amendment would still permit the national government

to exercise every power "that could be clearly comprehended

within any accurate definition of the general power." ^^

This clash between two Southern members of Congress

clearly indicated that the principle of implied powers was

universally recognized as a necessary concomitant of dele-

gated powers. The real issue, as they so well recognized,

"Opinion on the constitutionality of the -^Debate in the House, August i8, 1789.

national bank, February 15, 1791. P. L. Annals of Congress, 1 Cong., i sess., 761.

Ford, ed.. Writings of Jefferson, V, 285.
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was the degree of extension to be granted the implications of

the delegated powers. In this controversy, the advocates of

national expansion naturally focused attention upon those

constitutional provisions most favorable to their cause. On
account of their generally indefinite character, these provi-

sions were commonly denounced by Southern advocates of

strict construction as the "sweeping clauses" of the Con-

stitution.^*

In the order of their appearance in the Constitution, the

first of the sweeping clauses is found in the preamble: "We
the People of the United States, in Order to . . . promote

the general Welfare ... do ordain and establish this Con-

stitution." Of a like character is the first clause of the eighth

section of the first Article : "The Congress shall have Power

to lay and collect Taxes, Duties, Imposts and Excises, to pay

the Debts and provide for the common Defence and general

Welfare of the United States. . .
." The meaning of these

two welfare clauses provided a bone of contention within

the Union for more than forty years.

Scarcely had the new government been established before

^ General expressions found their way into be used to serve particular purposes."

the adopted Constitution over the opposi- Jonathan Elliot, ed., Debates (2 ed.), HI,

tion of many leading statesmen from the 637-638. The most frequent use of the

South. Shortly after the "fathers'' had term "sweeping clauses" is found in the

completed their work in 1787, Edmund debates of this convention.

Randolph in a "Letter on the Federal Con- For the South, the tenth amendment was

stitution" expressed the hope that the other a compensating factor, but in 1792, Joseph

states would join with Virginia in proposing Jones wrote James Madison of a cause for

an amendment "causing all ambiguities of common lament in the assertion that "gen-

expression to be precisely explained." P. L. eral words give open field for those cavillers,

Ford, ed.. Pamphlets on the Constitution, [the nationalists] where they may range

275. at large and say and do what they please.

In the following year when Virginia was under the ambiguity of language." W. C.

debating the adoption of the Constitu- Ford, ed.. Letters of Joseph Jones to James

tion, John Tyler stated his opposition in Madison, pamphlet, 24. Reprinted from

part as follows: "But when I find that the Proceedings of the Massachusetts His-

the Constitution is expressed in indefinite torical Society, June, 1901.

terms, in terms which the gentlemen who For a strong latter attack upon constitu-

coraposed it do not all concur in the mean- tional ambiguities, see R. M. Saunders,

ing of,—I say that, when it is thus liable Representative from North Carolina, speech

to objections and different constructions, in the House, August 2, 1841. Appendix to

I find no rest in my mind. Those clauses the Congressional Globe. 27 Cong., i sess.,

which answer different constructions will 294.
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ther« were attempts at national expansion through a "gen-

eral indefinite power of providing for the general welfare."

Alexander Hamilton, the first Secretary of the Treasury,

relied upon this doctrine in his official report upon manu-

facturing in 1 79 1. Therein he contended that it belonged

^ "to the discretion of the National Legislature to pronounce

upon the objects which concern the general welfare, and for

which, under that description, an appropriation of money
is requisite and proper. And there seems to be no room for

a doubt that whatever concerns the general interests of

Learning, of Agriculture, of Manufactures, and of

Commerce, are within the sphere of the National Councils,

as far as regards an application of money." ^^ While neither

this report nor a similar argument advanced in 1797 by a

Committee of Congress on the promotion of agriculture led

to immediate action by Congress, the Virginia Assembly in

1800 found grounds for alarm because "the extraordinary

doctrine contained in both, has passed without the slightest

positive mark of disapprobation from the authority to which

it was addressed." ^^

In this attack upon the welfare clauses, the Virginia As-

sembly had first acted two years earlier by denouncing the

Alien and Sedition Acts as unconstitutional expansions of

national power. At that time, James Barbour had essayed

to answer the supposition that "the preamble gave powers

not given in the Constitution." Speaking on December 17,

1798, he thus stated his position: "The Preamble, to be

sure, explains the end of the Constitution. It was to secure

the liberties and welfare of the American people, but upon

what terms? Why, upon the terms designated in the Con-

stitution. . . . For what mind could hesitate to pronounce

that the object of enumerating the powers must have been

to fix barriers against the exercise of other powers. . . .

''As quoted in Madison's Report on the of Madison, VI, 355.

Resolutions, Gaillard Hunt, ed., Writings -' Ibid., 356.
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what was the use of a specific enumeration of powers if it

was intended to invest the General Government with sweep-

ing powers?" ^^

After much debate, the first Virginia Resolutions were

adopted lamenting "that indications have appeared of a de-

sign to expound certain general phrases ... so as to de-

stroy the meaning and effect of the particular enumeration"

in the Constitution.^^ Copies were sent out to other states

for an expression of their sentiment. The replies from the

states, unfavorable on other grounds, led to further action

by the Virginia Assembly, and finally to the adoption of a

comprehensive committee report that became a handbook

of Southern constitutional interpretation until the Civil War.

Concerning the welfare clause in the preamble, the report,

drafted by James Madison, substantiated the position taken

by James Barbour in the debates before the Assembly. "A
preamble," it stated, "usually contains the general motives

or reasons for the particular regulations or measures which

follow it, and is always understood to be explained and

limited by them. In the present instance, a contrary inter-

pretation would have the inadmissible effect of rendering

nugatory or improper every part of the constitution which,

succeeds the preamble." ^^

It was more difficult to confine the general welfare provi-

sion of the taxing clause within the limits of its context. Here

again the report did not break new ground, for in the Vir-

ginia ratifying convention, Edmund Randolph had defended

the clause against the attacks of Patrick Henry and George

Mason in these words : "You must violate every rule of con-

struction and common sense, if you sever it from the power

of raising money, and annex it to any thing else, in order to

make it that formidable power which it is represented to

^'' Alien and Sedition Laws, Senate Docu- tions were adopted on December 24, 1798.

ment, 873, 62 Cong., 2 sess., 39. ^ Gaillard Hunt, ed., Writings of Madison,
^ William MacDonald, ed., Documentary VI, 382.

Source Book, (3 ed.) p. 275. The Resolu-
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be." ^° In like manner Thomas Jefferson, in attacking the

constitutionality of the national bank In 1791, had explained

that "the laying of taxes is the power, and the general wel-

fare the purpose for which the power is to be exercised."
^^

But the most elaborate prior explanation of the meaning of

this clause had come from the pen of Madison himself in the

forty-first issue of The Federalist. There Madison had ex-

plained at length that the term general welfare had been

brought over from the Articles of Confederation, where it

had been incorporated in three different places, yet in no

instance had the term been used to justify an indefinite expan-

sion of national power.^^

So when Madison came to draft the famous report of

1800, he needed only to restate his historical explanations,

and to point out, as he had earlier done, that the power

granted in the clause was the power of taxation. This power,

he said, was limited In purpose by the general welfare pro-

vision, and restricted in scope by the "recital of particulars"

that followed the clause in Article I, section 8 of the Con-

stitution. In the words of the report: "Money cannot be

applied to the general welfare, otherwise than by an appli-

cation of it to some particular measure conducive to the gen-

eral welfare. Whenever, therefore, money has been raised

by the general authority, and is to be appHed to a particular

measure, a question arises whether the particular measure be

within the enumerated authorities vested in Congress. If It

be, the money requisite for it may be appKed to It; if it be

not, no such application can be made." ^^

™ Jonathan Elliot, ed.. Debates, (2 ed.), that the "common defence and general wel-

III, 599-600. fare, in the hands of a good politician, may
'* P. L. Ford, ed., Writings of Jefferson, supercede every part of our Constitution,

V, 286. and leave us in the hands of time and
^ H. C. Lodge, ed., The Federalist, 257- chance." Annals of Congress, 2 Cong., i

258. In opposing the use of this general sess., 380. See farther, Madison's speech

welfare clause to support the constitution- on this proposition, February 6, at pp. 386-

ality of national bounties on cod-fisheries, 388, and that of William B. Giles of Vir-

Hugh Williamson of North Carolina de- ginia, February 8, at pp. 398-399.

clared in the House on February 3, 1792, ^' Gaillard Hunt, ed.. Writings of Madison,
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These early explanations of the welfare clauses, however

conclusive to the Southern mind, were not to be accepted by

a national government bent upon expansion. For many years

yet, the controversy over the proper interpretation of these

clauses was to be continued. Looking backward over the

intervening period from 1787 to 18 19, Judge Spencer Roane,

of whom more is to be said, wrote in the Richmond En-

quirer: "Notwithstanding the opinion of the Federalist, the

prophecy of the opponents of the Constitution turned out

to be true. It was contended by some that Congress had a

right to pass any law by which they might 'provide for the

general welfare,' and they brought in the preamble to their

aid; whilst others only claimed the privilege of providing

for the general welfare in all cases in which there might be

an application of the money to be raised by taxes. . . . The
effect of either of these constructions is to render nugatory

the particular enumeration of powers. There was no neces-

sity for a specific enumeration of authorities, the execution

of which required the raising of money by taxes, and the ex-

penditure thereof if the general clause authorized the Con-

gress to pass laws in all cases in which the expenditure of

money might promote the general welfare." ^*

Again in 1825, Jefferson, perceiving that the welfare

clauses had long been a means of national consolidation,

sought to have the Virginia Legislature adopt another reso-

VI, 357. It should be noted that the limita- the Supreme Court. By way of summary,
tion of appropriations under the second Monroe wrote: "My idea is that Congress

welfare clause to a "recital of particulars" have an unlimited power to raise money,

in the Constitution— that is, to the objects and that in its appropriation they, have a

over which Congress has been granted discretionary power, restricted only by the

pcwer of legislation— was a more extreme duty to appropriate it to the purpose of

position than some Southern leaders were common defense and of general, not local,

willing to take. James Monroe, for ex- national, not State, benefit." Paper sub-

ample, expressed a more liberal attitude mitted to the House of Representatives on

in his "Views of the President of the May 4, 1822. J. D. Richardson, ed.,

United States on the Subject of Internal Messages and Papers, II, 173.

Improvements." Indeed, Monroe's inter- ^* Richmond Enquirer, April 2, 1819, as

pretation of the clause is a classic state- quoted in John P. Branch Historical

ment of the position subsequently taken by Papers, June, 1905, II, no. 1, pp. 73-74.
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lution declaring "to be most false and unfounded, the doc-

trine, that the compact, in authorising it's federal branch

to lay and collect taxes, duties, imposts and excises to pay

the debts and provide for the common defence and general

welfare of the U S. has given them thereby a power to do

whatever they may think, or pretend, would promote the

general welfare, which construction would make that,

of itself, a complete government, without limitation of

powers." ^^

James Madison felt obliged to restate his position again

in his veto message of March 3, 18 17, on the internal im-

provements bill; and in 1830, after further research, he

discovered additional historical information that he should

have included in his earlier studies of the welfare clauses.

By following the development of the taxing clause through

the Constitutional Convention, Madison concluded in his

last and best study that "but for the old [revolutionary]

debts, and their association with the terms 'common defence

& general welfare,' the clause would have remained as re-

ported in the first Draft of a Constitution, expressing gener-

ally a 'power in Congress to lay and collect taxes duties im-

posts & excises' ; without any addition of the phrase 'to pro-

vide for the common defence & general welfare.' " ^^

^^ p. L. Ford, ed., Writings of Jefferson, fraud on the people's rights, as the GEN-
X, 350-351, note. ERAL WELFARE. It has no limitation;

^^ Veto Message: J. D. Richardson, ed., it extends to all things, to all times, per-

Messages and Papers, I, 584-585. Letter sons, places, and proposals. ... It is the

to Andrew Stevenson, November 17, 1830. assumption of legislative power, in a de-

Max Farrand, ed.. Records, III, 486. An- gree not conceded by any expressions in

other leader in the opposition to the welfare the constitution. . . ." For a comprehen-

clauses was Thomas Cooper of South Caro- sive and critical bibliography of Cooper's

lina, called by his recent biographer, "The writings, together with an excellent sum-

Schoolmaster of State Rights." Few men mary of his contributions to the cause of

were more active or more severe in their localism, see Dumas Malone, TJie Public

denunciations of national consolidation than Life of Thomas Cooper, 281-306 and bibli-

was Cooper in his numerous writings ography. Robert J. Turnbull devoted several

scattered throughout the period, 1787-1830. issues of The Crisis to an elaborate ex-

In the second edition of his Lectures on the position of the welfare clauses. See es-

Elements of Political Economy (1829), p. pecially, no. 16. A later attack is found

218, Cooper wrote: "I know of no pretence, in the "Address of the People of South

no motive that can be set up, so well cal- Carolina ... to the People of the Slave-

culated to cover and protect every possible holding States," Journal of the South Caro-
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The last and most important of the three sweeping clauses

in the Constitution is that giving Congress power "to make
all Laws which shall be necessary and proper for carrying

into Execution the foregoing Powers, and all other Powers

vested by this Constitution in the Government of the United

States, or in any officer or department thereof." ^^ This

clause follows an enumeration of the powers of Congress,

and it logically became the constitutional justification for all

implications arising from powers expressly delegated to the

national government. For that reason, the crux of the sec-

tional controversy involving the proper interpretation of the

Constitution was for several decades concerned with the

meaning of the words necessary and proper as they appear

in this clause.

\ This conflict was not long in making itself felt. In fact,

the clause in question became a major issue in the formation

of the first two political parties. The Federalists, recruited

chiefly from the North, advocated a strong central govern-

ment through a liberal interpretation of this provision; and

the Anti-Federalists, or Republicans , largely concentrated

in the South, favored a weak national government through

a strict interpretation of this clause. The opposing doctrines

were never brought into higher relief than in the long con-

troversy over the constitutionality of the national bank.

In the early stages of the bank controversy, Alexander

Una Convention, j86o-i-2, 468, 470. Cong., i sess., 4931-4939; and especially

The controversy over the welfare clauses his address before the Georgia Bar Asso-

has recently been reopened in the Con- elation, June 2, 1927. This address was
gressional debates over the constitutionality first published under the caption, "Judge
of the national subsidy laws. It is in- Story's Position on the So-Called Welfare
teresting that a leader in the current Clause" in American Bar Association Jour-

controversy is Henry St. George Tucker, nal, July and August, 1927, XIII, 363-370,

whose grandfather, Henry St. George 465-469. It was reprinted as Senate Docu-

Tucker, 'and whose great-grandfather, St. ment 17, 70 Cong., i sess.; and again in

George Tucker, both contributed so ably the Constitutional Review for January,

to the Southern cause during the Ante- 1929, and discussed in the subsequent

bellum Period. See Tucker's speech on the issues of April and July, 1929, XIII, 13-35,

Maternity Act delivered in the House on gS-ioo, 163-164.

March 3, 1926. Congressional Record, 69 '' Art. I, sec, 8, cl. 18.

48



PRINCIPLE OF LOCAL SELF-GOVERNMENT

Hamilton led the advocates of liberal construction, and later

his oolnlons received the authoritative judicial sanction of

the Chief Justice of the Supreme Court, John Marshall.

For when Hamilton wrote President Washington on Feb-

ruary 23, 1 79 1, that "necessary often means no more than

needful, requisite, incidental, useful, or conducive to," and

that "the relation between the measure and the end" rather

than "the degree to which a measure Is necessary" must be

the criterion of constitutionality,^^ he was contributing the

substance of Marshall's classic statement twenty-eight years

later in his opinion in McCulloch v. Maryland.

The defenders of strict construction lost no time In align-

ing their constitutional arguments. Indeed, Thomas Jeffer-

son, Edmund Randolph, and James Madison, from their

respective seats of authority within the national government,

had already expressed their views when Alexander Hamilton
labored through the night of February 23, 1791, preparing

an answer for the President to the arguments of the three

Virginians, who were seeking to have the President veto the

pending bank bill. Thomas Jefferson, then secretary of state,

in urging a veto made his most memorable contribution in

these words : "It has been urged that a bank will give great

facility or convenience in the collection of taxes. Suppose this

were true : yet the Constitution allows only the means which

are 'necessary,' not those which are merely 'convenient' for

effecting the enumerated powers. If such a latitude of con-

struction be allowed to this phrase as to give any non-

enumerated power, it will go to every one, for there Is not

one which ingenuity may not torture Into a convenience in

some Instance or other, to some one of so long a list of enu-

merated powers. It would swallow up all the delegated

powers, and reduce the whole to one power, as before ob-

served. Therefore it was that the Constitution restrained

38 H. C. Lodge, ed., Works of Hamilton, Constitutional edition, III, 452-453, 454.
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them to the necessary means, that is to say, to those means
without which the grant of power would be nugatory." ^^

Equally positive was the official opinion of the Attorney

General, Edmund Randolph. Having shown that the power
of creating a national bank was not expressly granted to

Congress, Randolph set out at great length to prove that

this power cannot be considered a "necessary and proper"

implication from any of the enumerated powers.*" In this

respect, his methods were not unlike those of Madison who
had been fighting the bank bill on the floor of Congress. On
February 2, 1791, in a celebrated speech, Madison found

the latitude of interpretation required to support the bank

bill condemned by the Constitution itself; for, said he, "Con-

gress have power 'to regulate the value of money'
;
yet it is

expressly added, not left to be implied, that counterfeiters

may be punished. They have the power. 'to declare war,' to

which armies are more incident than incorporated banks to

borrowing; yet the power 'to raise and support armies' is

expressly added. . . . The regulation and calling out of the

militia are more appertinent to war than the proposed Bank
to borrowing; yet the former is not left to construction."

As contrasted with this logic, said Madison, "Mark the

reasoning on which the validity of the bill depends ! To bor-

row money is made the end, and the accumulation of capi-

tals implied as the means. The accumulation of capitals is

then the end, and a Bank implied as the means. The Bank
is then the end, and a charter of incorporation, a monopoly,

capital punishments, &c. implied as the means." From this

reasoning Madison concluded that "if implications, thus

remote and thus multiplied, can be linked together, a chain

may be formed that will reach every object of legisla-

^* Opinion on the constitutionality of the and quoted in Hamilton's message. H. C.

national bank, February 15, 1791. P. L. Lodge, ed., Works of Hamilton, Constitu-

Ford, ed.. Writings of Jefferson, V, 287. tional edition, III, 463-480.

" Randolph's arguments are summarized
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tion, every object within the whole compass of poKtical

economy." *^

When President Washington, with all the evidence before

him, rendered a decision for the Federalists by signing the

bank bill, he diverted for a time the dispute over implied

powers to other subjects of legislation; but no sooner had

the charter for the first bank expired in i8 1 1 than the move-

ment for a second national bank reopened the controversy

in all its ramifications. Again the question was raised: Is a

national bank a necessary and proper implication from any

of the enumerated powers of Congress? This time, after

the creation of a second bank, the question was answered

authoritatively by Chief Justice Marshall in the opinion to

which reference has been made. "Let the end be legitimate,"

asserted Marshall in the key sentence to this opinion, "let it

be within the scope of the constitution, and all means which

are appropriate, which are plainly adapted to that end, which

are not prohibited, but consist with the letter and spirit of

the constitution, are constitutional." *^

But not even the weight of John Marshall's epoch-making

opinion, backed by a unanimous court, could dismay the de-

fenders of local autonomy. From the bench of the highest

state court of Virginia, Judge Spencer Roane wrote the dis-

senting opinion that might, but for his misfortune, have been

the majority opinion of the Supreme Court. Since 1801,

Roane had spent his active but disappointed years on the Vir-

ginia Bench to which he had been relegated, as it were, by

the inability of Thomas Jefferson to appoint him Chief Jus-

tice of the Supreme Court. It was unfortunate for Roane
that the appointment which Jefferson was holding in store

for him never materialized because the aging Oliver EUs-

*'^ Annals of Congress, i Cong., 3 sess., "Ha.mpden," Genuine Book of Nullification,

1899. In 1830 this speech by Madison pamphlet, no.
was called "A GRAMMAR OF CON- « U. S. Supreme Court Reports, 4 Wheaton
STITUTIONAL LAW—A TEXT BOOK 420.

& KEY TO THE CONSTITUTION."
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worth, to whose position Roane was to have succeeded, re-

signed in time for the retiring Federalist President, John
Adams, to thwart Jefferson's plans by appointing a Federal-

ist, John Marshall, to this important post/^

In addition to this personal grudge against Marshall,

Roane found the way for his legal arguments paved by an

aroused public opinion, crystallized against nationalism

through the burning criticisms of Hezekiah Niles in the

Weekly Register, at that time the most widely read and influ-

ential publication in the country. To this critical public, now
sufficiently bestirred and enlightened to devour the most

technical treatises supporting localism, Roane presented his

logical refutation to Marshall's opinion through the columns

of the Richmond Enquirer, the most influential of Southern

newspapers.

Roane lost little time in attacking the interpretation of

the necessary and proper clause as the vital issue in

Marshall's opinion. "Why did the framers of the Consti-

tution use the word 'necessary'?" Roane asked. "They had

other words at their command which they might have used,

if those other words had conveyed the ideas which they had

in their minds. Would they not have said, if they so intended

it, that Congress shall have power to make all laws which

may be useful or convenient, or conducive to the effectual

execution of the foregoing powers ? Will any man assert that

the word 'necessary' is synonymous with these other words?"

Adopting as a definition of necessary "those means with-

out which the end could not be attained," Roane rejected the

validity of Marshall's distinction between the use of the

word necessary in the clause under consideration, and the

term absolutely necessary in the clause prohibiting states

from taxing imports and exports. Roane took no stock in

this refinement of the term into its various degrees. "What

3 William E. Dodd, "Chief Justice Mar- Review, July, 1907, XII, 776, citing Fir-

shall and Virginia," American Historical ginia Law Register, II, 480.
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is absolutely necessary, is only positively necessary^ that is,

necessary," said he.

And upon the association of the word necessary with its

counterpart, the word proper, Roane had this to say: "The

word 'proper' has the larger meaning, and the word 'neces-

sary' restricts that meaning. Suppose the word necessary

had been omitted. Then Congress might have made all laws

which might be 'proper,' that is suitable, or jit, for carrying

into execution the other powers; in that case they would

have had a wider field of discretion: they would then have

only been obliged to enquire what were the suitable means

to attain the desired end. But then comes the more impor-

tant restriction. After you have ascertained the means which

are suitable, or proper, you must go further and ascertain

whether they are necessary. . . . But if you say that 'neces-

sary' means convenient, or useful, or conducive to, then it

might have been totally omitted, because the word proper

would have conveyed the whole meaning." **

In such fashion did Roane match logic with logic, neg-

lecting as unwisely as Marshall had judiciously, the impor-

tant historical support for his position on the necessary and

proper clause. Could Roane.only have used that belated but

convincing treatise on the development of the necessary and

proper clause in the Constitutional Convention, which ap-

peared in the ninth issue of The Crisis some eight years later,

how much more effectively might he have presented the cause

of localism in one of its last concerted stands against centrali-

zation ! But as it was, the principle of local self-government

had become a forlorn hope when the brilliant South Caro-

lina editor, Robert J. Turnbull, showed by historical review

that the disputed clause in the Convention had originally

stood "to make all laws for carrying the foregoing powers

into execution"; and that John Marshall to the contrary

** "Amphictyon" letter, Richmond Enquirer, Historical Papers, June, 1905, II, no. i,

April 2, 1819, as quoted in John P. Branch pp. 64, 69, 65.
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notwithstanding, "the plain unequivocal intention of the Con-

vention by their alteration of the clause, was to narrow the

discretion of Congress, as to the selection of its means in

exercising its enumerated powers." *^

Strict Construction : Applied and Misapplied

The dispute over the national bank, which so well brought

to light the dangers inherent in the sweeping clauses of the

Constitution, was only one manifestation of the attempts

of Southern political thinkers to apply a theory of minority

protection to the activities of the national government.

Whatever the power to be exercised— whether legislative,

executive, or judicial— the defenders of local autonomy

sought to confine that power to a sphere least likely to im-

pair the efficacy of their cherished principle of protection.

Most interesting in the defense of local self-government is

the important role played by Southern state legislatures—
a role justified, as the Virginia Assembly once asserted, by

these words of Hamilton in the twenty-eighth issue of The

Federalist: "Projects of usurpation cannot be masked under

pretences so likely to escape the penetration of select bodies

of men, as of the people at large. The legislatures will have

better means of information. They can discover the danger

at a distance ; and possessing all the organs of civil power,

and the confidence of the people, they can at once adopt a

regular plan of opposition, in which they can combine all

the resources of the community." *®

The legislatures lost no time in accepting the position to

which Hamilton had assigned them. In the first four decades

of union the number and variety of their official utterances

" R. J. Turnbull, The Crisis, no. o, p. 29. the Union State Rights Party at Charleston,

For other Southern ideas on the interpre- South Carolina, in 1832. H. D. Capers,

tation of the 'necessary and proper' clause, Life and Times of Memminger, 50; Abel P.

see Madison's Report of 1800. Gaillard Upshur, Inquiry into the Character of the

Hunt, ed.. Writings of Madison, VI, 384; Federal Government (1840), 102 et seq.

T. R. Mitchell, Fourth-of-July Address to " H. C. Lodge, ed.. The Federalist, 167.
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is in itself a barometer of their activities on questions of

federal relations. To arrive at the importance of these reso-

lutions, it is not necessary to follow the dramatic events in

each state leading up to their adoption; the documents, as

conveniently compiled by Prof. H. V. Ames, speak for

themselves.^^

As early as 1790, the Virginia Legislature, considering

themselves as sentinels placed by their constituents over the

national government to prevent encroachments upon re-

served powers, could "jfind no clause in the Constitution au-

thorizing Congress to assume the debts of the states." Upon
the distant horizon, these sentinels perceived in the Acts of

Congress assuming state debts the creation of a large

moneyed interest which would eventually lead to "the pros-

tration of agriculture at the feet of commerce, or a change

in the present form of foederal government, fatal to the

existence of American liberty." *^ So opposed was the lower

branch of the North Carolina Legislature, at this time, to

the assumption of state debts that its members refused to

take the oath prescribed by Congress to support the Con-

stitution.*^

Again, as an outcome of the Alien and Sedition Laws,

passed in 1798, the Kentucky Legislature, on November 16,

1798, resolved "that alien friends are under the jurisdiction

and protection of the laws of the State wherein they are;

that no power over them has been delegated to the United

States, nor prohibited to the individual States distinct from

their power over citizens," and that "no power over the

freedom of religion, freedom of speech, or freedom of the

press being delegated to the United States by the Constitu-

tion, nor prohibited by it to the States, all lawful powers

«' H. V. Ames, ed., State Documents on elation, Annual Report, 1910, 168. A fuller

Federal Relations. discussion is found in H. M. Wagstaff,
•^ Ibid., 6. "State Rights and Political Parties in

'^ W. K. Boyd, "North Carolina on the Eve North Carolina," Johns Hopkins University

of Secession," American Historical Asso- Studies, series 24, nos. 7-8, pp. 32-33.
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respecting the same did of right remain, and were reserved

to the States, or to the people." These ideas were repeated

in the Virginia Resolutions which followed on the twenty-

fourth of December.^"

The formal remonstrances of state legislatures against

national expansion reached their climax in the decade of the

twenties with a flood of resolutions attacking the constitu-

tionality of the protective tariff. Between the report adopted

by the House of Representatives of South Carolina in

December, 1820, and the Resolutions of the Virginia Leg-

islature on February 24, 1829, Professor Ames in his State

Documents on Federal Relations includes excerpts from a

dozen different anti-tariff manifestoes of Southern state leg-

idatures, nor does he pretend to exhaust the list.^^

• These legislatures sought to render their protests more

effective by advancing another principle of local autonomy:

the power of instructing their senators in Congress. The
debate over this issue, which began in earnest in the very

first session of the first Congress, ^^ led back to a consideration

of the nature of representation itself. The fundamental con-

cept most generally supported in the South as in keeping with

the principle of local self-government, is thus stated by the

Virginia Legislature in its important resolutions upon this

subject in 181 1 : "It cannot be pretended, that a represen-

tative is to be the organ of his own will alone; for then, he

would be so far despotic. He must be the organ of others—
of whom? not of the nation, for the nation deputes him not;

but of his constituents, who alone know, alone have trusted,

and can alone displace, him. And if it be his province and

his duty, in general, to express the will of his constituents, to

the best of his knowledge, without being particularly in-

formed thereof; it seems impossible to contend, that he is

"^ William MacDonald, ed., Documentary ^^ Debate in the House, August is, 1789.

Source Book, (3 ed.), 270, 269, 275. Annals of Congress, 1 Cong., i sess., 729-

«Pp. 134-157. 749.
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not bound to do so, when he is so specifically informed and

instructed," Legislatures, moreover, were acting within

their constitutional sphere in instructing their senators, since,

so the resolutions assert, "instructions from the constituent

legislatures to their senators in Congress, are public acts

within the sphere of that portion of the state sovereignty,

not retained by the people, nor delegated by the constitution

of the United States to the general government, but repre-

sented and possessed by the state legislatures."
^^

The instruction of Congressmen was more than once a

paramount issue in North Carolina politics during the early

years of the Union; but here, as elsewhere in the South, the

state-rights parties favoring the power of instruction, usually

carried the day. In 1792, for example. Senator Samuel John-

ston, a Federalist, was defeated for re-election because he

refused to be guided by the votes of the Assembly; and, in

the Congressional elections of 1801, four other members

met a similar fate upon the same issue. ^* Such experiences led

Congressmen to institute the general custom of following

their instructions or of tendering their resignations.

Through the exercise of the power of instruction, another

channel was opened for the expression of a philosophy of

•localism upon a broad and official scale. Virginia used this

avenue for propounding strictly Republican principles when

it instructed its senators and requested its representatives on

January 11, 1800, "to procure a reduction of the army,

within the narrowest limits compatible with the protection

of the forts and the preservation of the arsenals maintained

by the United States; ... to prevent any augmentation of

the navy, and to promote any proposition for reducing it;

... to oppose the passing of any law founded on, or recog-

nizing the principle lately advanced, 'that the common law

'''^Preamble & Resolutions Adopted by the (iSii), pamphlet, 12-13, 21.

General Assembly of Virginia on the Sjib- " W. H. Hoyt, ed., Papers of Archibald D.

jcct of the Right of the State Legislatures Murphy, II, 3-5, notes.

to Instruct Their Senators in Congress,
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of England is in force under the government of the United

States'; . . . [and] to procure a repeal of the acts of Con-

gress commonly called the alien and sedition-acts." "

Scarcely more than a year later, the probability of apply-

ing these principles, and others like them, received a new
lease of life when the first Republican President, Thomas
Jefferson, on March 4, 1801, stepped into his high office,

fired, as he proclaimed in his inaugural address, with the

determination to maintain "the support of the State govern-

ments in all their rights, as the most competent administra-

tions for our domestic concerns and the surest bulwarks

against antirepublican tendencies." ^^ For twenty-four con-

secutive years thereafter, the highest executive office in the

land was to be filled by a native Virginian engaged in pro-

moting the Southern cause of local self-government.

At the end of Jefferson's first term, a contemporary chroni-

cler of events could fill an eighty-eight page pamphlet largely

with the accomplishments of the Republican Party in the

interest of localism during its four years of office. The au-

thor, who signed the pen name "Curtius" (perhaps John

Taylor), was furthermore optimistic about the future, for

he commended Jefferson's proposals to Congress for

A retrenchment of unnecessary expence,

An abolition of useless offices,

" From an 1830 publication of The Vir- March 28, 1800. Annals of Congress, 6

ginia Report of 1779-1800 . . . , 243-244. Cong., i sess., 126 et seq.; Spencer Roane's

Typical Southern reactions towards other opposition to a national seminary of edu-

projects of national legislation are found cation. Fragment of a letter to James

in the speeches of James Madison, Hugh Monroe, December, 181 5. "Letters of

Williamson, and William B. Giles against Spencer Roane 1788-1822," Bulletin of the

national bounties, February 3-9, 1792. New York Public Library, March, 1906.

Annals erf Congress, 2 Cong., i sess., 362- X, no. 3, p. 168: James M. Mason's in-

400, passim; Thomas Jefferson's constitu- terpretation of the constitutional provision

tional objections to a national agricultural "to establish Post OfHces and post Roads."

society, Letter to Robert Livingston, Febru- Address to the Freeholders of Frederick

ary 16, 1801, P. L. Ford, ed., Writings of County, Virginia, 1827. Virginia Mason,

Jefferson, VII, 493; Charles Pinckney's Life and Correspondence of George Mason,

opposition to the constitutionality of a grand 24-25.

congressional committee to settle disputed ^. D. Richardson, ed., Messages and

election returns. Speech in the Senate, Papers, I, 323-
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An adherence to specific appropriations,

A reduction of the army,

A faithful payment of the interest, and a

prompt discharge of the principal of the

public debt.^^

Particularly to be commended, according to this pamphlet,

was the work of Jefferson In the "abolition of useless offices"

;

for at that time the number of offices in a given unit of gov-

ernment was considered the best criterion of the power and

influence of that government. Even during the fight for the

adoption of the Constitution, James Madison found It neces-

sary to convince the opponents of that Instrument that the

local governments had nothing to fear from the encroach-

ments of national patronage. "Is it supposed that it [the

national government] will preponderate against that of the

state governments?" asked Madison in the Virginia Conven-

tion. "The means of influence consist in having the disposal

of gifts and emoluments, and in the number of persons em-

ployed by and dependent upon a government. . . . The
number of dependents upon the state governments will be

infinitely greater than those on the general government. . . .

Let us compare the members composing the legislative, exec-

utive, and judicial powers, in the general government, with

these in the states, and let us take into view the vast number
of persons employed In the states : from the chief officers to

the lowest, we shall find the scale preponderating so much
in favor of the states, that, while so many persons are at-

tached to them, it will be Impossible to turn the balance

against them. There will be an irresistible bias toward the

state governments." ^^ In the forty-fifth number of The Fed-

eralist, Madison added: "If the federal government is to

have collectors of revenue, the State governments will have

" A Defence of the Measures of the Ad- set forth principally in letters numbers

ministration of Thomas Jefferson, pamphlet, 6, 7, and 9.

8. The accomplishments of the party are ^ Jonathan Elliot, ed., Debates, (2 ed.).

Ill, 258-259.
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theirs also. . . . Within every district to which a Federal

collector would be allotted, there would be not less than

thirty or forty, or even more, officers of different descrip-

tions, and many of them persons of character and weight,

whose influence would lie on the side of the State." ^^

Nothing more pleasing, therefore, could have reached the

ears of the Southern supporters of local autonomy than these

words of Jefferson in his first message to Congress on Decem-

ber 8, 1801 : "Among those who are dependent on Execu-

tive discretion I have begun the reduction of what was

deemed unnecessary. The expenses of diplomatic agency

have been considerably diminished. Thcinspectors of inter-

nal revenue who were found to obstruct the accountability of

the institution have been discontinued. Several agencies cre-

ated by Executive authority, on salaries fixed by that also,

have been suppressed. . . . But the great mass of public

offices is established by law, and therefore by law alone can

be abolished. Should the Legislature think it expedient to

pass this roll in review and try all its parts by the test of pub-

lic utility, they may be assured of every aid and light which

Executive information can yield." ^° So anxious was Jeffer-

son to further the reduction of public offices, that he was

willing to repeal the internal revenue laws, despite the subse-

quent necessity for relying more heavily for revenues upon

the import duties, which operated to the detriment of the

South. The internal revenue system Jefferson feared would

fasten on the South a system of extensive patronage danger-

ous to a republican government.®^

Whether Jefferson, Madison, or Monroe was occupying

the President's chair, the same yardstick of strict construc-

tion was used to measure the constitutionality of laws of Con-

gress, enacted or proposed. To the subject of internal im-

5' H. C. Lodge, ed., The Federalist, 289, " "Curtius " [John Taylor], A Defence of

290. the Measures of the Administratian of

™ J. D. Richardson, ed., Messages and Thomas Jefferson, pamphlet, 28.

Papers, I, 328.
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provements
—

"public education, roads, rivers, canals,"—
Jefferson applied the yardstick, and on December 2, 1806,

declared "an amendment to the Constitution, by consent of

the States, necessary, because the objects now recommended

are not among those enumerated In the Constitution, and to

which It permits the public moneys to be applied." ^^

Madison applied the yardstick after eight years as President,

and sent to Congress on the last full day of his second term,

March 3, 1 8 17, a veto of an Internal improvement bill, con-

tending In his veto message that the " 'power to regulate com-

merce among the several States' can not include a power to

construct roads and canals, and to improve the navigation

of water courses In order to facilitate, promote, and secure

such a commerce without a latitude of construction depart-

ing from the ordinary Import of the terms^" ®^ Monroe was

the third successive Southern president to apply the yard-

stick of strict construction to internal Improvements. "If the

power exist," he stated In his veto message of May 4, 1822,

"It must be either because It has been specifically granted to

the United States or that It Is Incidental to some power which

has been specifically granted. If we examine the specific

grants of power we do not find it among them, nor Is It inci-

dental to any power which has been specifically granted." ^'^

This influence which the South was exerting through the

executive department In support of localism. It gladly would

have wielded in the national judiciary. Jefferson, as we have

seen, had planned that It should be so. In selecting Spencer

'2
J. D. Richardson, ed., Messages and of the government "for doing for them

Papers, I, 409, 410. In purchasing the [the people] what we know they would

Louisiana territory, Jefferson declared that have done for themselves had they been in

the Executive had done "an act beyond the a situation to do it." Letter to John C.

Constitution"; but he hoped that a sub- -Breckinridge, August 12, 1803. P. L.

sequent "appeal to the nation for an ad- ^ Ford, ed., Writings of Jefferson, VIII, 244,

ditional article to the Constitution, approv- note.

ing & confirming the act which the nation ^ J. D. Richardson, ed.. Messages and

had not previously authorized" would re- Papers, I, 584.

suit in a popular confirmation of the acts ** Ibid., II, 143.
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Roane to succeed Oliver Ellsworth as Chief Justice of the

Supreme Court. Thwarted here, Jefferson and his Republi-

can colleagues held out hopes that Marshall's decision in the

case of Marbiiry v. Madison (1804) would be so politically

biased as to justify impeachment of the Chief Justice.®^ Here
again Jefferson was thwarted, so that he had to be content

with exercising a good Republican influence over the lower

branches of the judiciary and with the appK)intment of

"sound" Republicans to other positions on the Supreme Court

Bench as those posts fell vacant. Yet, in the latter instance,

Jefferson lived to see, to his chagrin, both of his appointees,

Joseph Story and William Johnson, become pliant tools in

the hands of their leader, the Chief Justice. Although a

majority of the Supreme Court was from the Southern

states, it was not a majority representative of Southern in-

terests in advancing the cause of local self-government.

Like other phases of the movement for local autonomy,

the dispute over the structure and powers of the federal

courts began in the formative period of the Union; but un-

like other phases of the fight for localism, the position of

the South was far from united on the most appropriate means

of insuring protection against the consolidating tendencies

of a national judiciary. In the earlier decades of the Union,

it would appear that the South generally was advocating the

use of the state courts as inferior national courts of the first

instance for the adjudication of all questions of federal juris-

diction, thus restricting the national judiciary to a single Su-

preme Court, with the possible addition of inferior courts

of admiralty. In the Federal Convention, John Rutledge of

South Carolina argued "that the State Tribunals might and

ought to be left in all cases to decide in the first instance";

and his colleague. Pierce Butler, could see no necessity for

'5 A. J. Beveridge, Life of John Marshall, publican activities against the judiciary are

III, 20-22, 51-53, 143-145, 154-222. Re- excellently treated in these pages.

62



PRINCIPLE OF LOCAL SELF-GOVERNMENT

inferior federal tribunals so long as "the State Tribunals

might do the business." ^^

When the decision of the Constitutional Convention to

leave this question of inferior tribunals to future legislation

came before the Virginia ratifying convention, it was in part

responsible for the massed attack there directed against^he

entire judiciary article of the Constitution. George Mason
foresaw the creation of a system of national inferior courts

"as numerous as Congress may think proper," which, to-

gether with an unlimited jurisdiction, would lead "slowly and

imperceptibly rather than all at once" to the establishment

of "one great, national, consolidated government." ''^ James
Madison and Edmund Randolph sought to allay such fears

by popularizing the idea that the state courts would be used

as the sole inferior federal courts; but the Convention was

not to be satisfied short of an official recommendation for a

constitutional amendment limiting Congress to the creation

of inferior courts of admiralty.*'^ The North Carolina Con-

vention adopted the same proposal,®^ and it was several times

submitted as an amendment during the first session of

Congress. '^°

On one occasion the issue came before the first Congress

during the debates over the judiciary act; and at that time

a most interesting divergence of opinion developed within

the ranks of the Southern members. James Jackson, repre-

sentative from Georgia, in keeping with previous Southern

sentiment, objected to a separate system of inferior federal

courts, holding instead "that the harmony of the people, >

their liberties and properties, would be more secure under

the legal paths of their ancestors ; under their modes of trial,

" Documents Illustrative of the Formation ^' Ibid., 333-338, 570-573, 660.

of the Union, House Document no. 398, * Ibid., II, 246.

69 Cong., I sess., 137-405. '" Annals of Congress, i Cong., i sess., 762,

"Jonathan Elliot, ed.. Debates, (2 ed.) 778.

Ill, 521-522.
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and known methods of decision." But William L. Smith of

South Carolina saw that wherever the state courts were used

as inferior federal courts, ah appeal must lie from them to

the national Supreme Court or "otherwise the judicial au-

thority of the union might be altogether eluded." The dan-

gers to local autonomy involved in such appeals, Smith de-

scribed as follows: "It is, however, much to be apprehended

that this constant control of the Supreme Federal Court over

the adjudication of the State courts, would dissatisfy the

people, and weaken the importance and authority of the State

judges. Nay, more, it would lessen their respectability in the

eyes of the people, even in causes which properly appertain

to the State jurisdictions; because the people, being accus-

tomed to see their decrees overhauled and annulled by a

superior tribunal, would soon learn to form an irreverent

opinion of their importance and abilities." Smith's conclu-

sion was that the state and federal jurisdictions should be

kept entirely separate, and he brought to his support the

constitutional provision requiring all judges of inferior courts

to hold their commissions during good behavior. Since the

judges of the state courts do not hold their office during good

behavior, he contended, the state courts cannot become in-

ferior federal courts. "Does not, then, the constitution," he

asked, "in the plainest and most unequivocal language, pre-

clude us from alloting any part of the Judicial authority of

the Union to the State judicature?" ^^

The Judiciary Act of September 24, 1789, did not satisfy

the supporters of either viewpoint. On the one hand, the act

did create separate inferior federal courts, but it did not give

them exclusive jurisdiction over federal questions; on the

other hand, the act did make use of the state courts- for dis-

posing of federal questions, but it also expressly provided

"Debate in the House, August 29, 1789. The Federalist, nos. 81, 82. H. C. Lodge,

Annals of Congress, i Cong., i sess., 802, ed., The Federalist, 506-508; 513-516.

798, 818-819. See also, Alexander Hamilton,

64



PRINCIPLE OF LOCAL SELF-GOVERNMENT

in the famous twenty-fifth sectjpn for appeal in such cases

from the highest state court to the national Supreme Court."

The Southern dilemma was most depressing ! To demand

for state courts a large concurring jurisdiction over federal

questions was to impair the 'efficacy of these courts in the

eyes of the people through more numerous appeals to the

national Supreme Court; but to insist upon a separation of

federal and state jurisdiction through the use of separate in-

ferior federal tribunals was to forego the opportunity of ex-

ercising a strong retarding influence upon national expansion

through extensive judicial interpretation by the state courts.

For many years the South was content to evade this di-

lemma by directing a general attack against the expansion

of judicial power as delegated in the Constitution. One strik-

ing example of this attack was ushered in by the decision of

the Supreme Court in Chisholm v. Georgia holding that*,

under the Constitutional provision extending judicial power

to cases "between a State and citizens of another State," any

state might be made a party defendant as well as a party

plaintiff in a case brought before the courts. This decision

led to the first official emanation from the Supreme Court

of the doctrine of state rights through the able separate opin-

ion of James Iredell, who rather conclusively demonstrated,

in an opinion filling twenty pages of the Supreme Court Re-

ports, that it was never the intention of the framers of the

Constitution to have a "sovereign" state dragged into court

at the behest of an individual. ^^ It is well known that the

strong movement against this decision culminated in 1798
with the adoption of the eleventh amendment designed to

prohibit the recurrence of another such case without the con-

sent of the state involved.'^*

" I Statutes at Large, 73-93. shall not be construed to extend to any
" 2 Dallas 419. The decision was contrary suit in law or equity, commenced or prose-

to the opinion of Alexander Hamilton, The cuted against one of the United States by
Federalist, no. 81. H. C. Lodge, ed.. The Citizens of another State, or by Citizens

Federalist, 508-509. or Subjects of any Foreign State." Amend-
'^ "The Judicial power of the United States ment XL
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Still another early application of the state-rights doctrine

came in the opposition to the use of a federal common law

as a lever of national expansion. Beginning immediately

after the government was established, the national courts ,

assumed jurisdiction over persons charged with offenses

based solely upon the common law of England; and during

the first decade many indictments were permitted and pun-

ishments inflicted without the aid of the Constitution or of

the Federal Statutes for a definition of the crime involved/^

There were even assumptions, as in the case of the Alien and

Sedition Laws, that Congress might call in the aid of the

common law as a justification for legislative action.

Among the many to raise a cry of opposition to such dan-

gerous assumptions was John Taylor, soon to leave the politi-

cal arena to devote an undistracted private life to the cause

of localism. Speaking on the point before the Virginia House
of Delegates on December 20, 1798, Taylor said, in part:

"But the Constitution of the Union did nowhere adopt the

common law or refer to it as a rule of construction. ... it

was impossible that the State conventions which assented to

the Constitution could ever have supposed that they were

establishing a Government which could at pleasure dip their

hands into the inexhaustible treasuries of the common law

and law of nations and thence extract as much power as they

pleased." ''^ Shortly afterwards, the committee that drafted

and presented to the Virginia Legislature the Report on the

Resolutions considered the issue of sufficient importance to

fill several pages of their report with historical evidence tend-

ing to prove that a federal common law did not exist in the

colonial period or in the revolutionary period; nor was it

adopted by implication either in the Articles of Confedera-

tion or in the Federal Constitution.^''

'= A. J. Beveridge, Life of John Marshall, Thomas Cooper, "On the Sedition Bill" in

III, 23-26. his Political Essays, (1800), 11.

'^ Alien and Sedition Laws. Senate Docu- '' Gaillard Hunt, ed., Writings of Madison,

ment 873. 62 Cong., 2 sess., 94. See also, VI, 372-382. In United States v. Hudson
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In later years, Southern theorists insisted on limiting the

jurisdiction of the federal courts to a consideration of "all

cases in law and equity" defined to embrace "only such ques-

tions as are of a judicial character;— that is, questions in

which the parties litigant are amenable to the process of the

courts." ^® One of the best statements of this position is

found in John Taylor's New Views of the Constitution:

"Controversies may arise under the constitution between po-

litical departments, in relation to their powers; between the

legislative and treaty-making departments; between the sen-

ate and the house of representatives; between the president

and the senate; or between the state and federal depart-

ments ; but they would not be cases in law and equity, nor is

any power to decide them given to the federal judiciary. One
species of controversy relates to the form of government;

the other flows from its operation. The power by which a

government is formed or altered, is not the power by which

the law-suits of individuals are tried; and therefore a power
to try suits in law and equity, was never supposed to comprise

the former power."
''^

(1812) 7 Cranch 32, and United States v. had taken a shape for judicial decision. If

Coolidge, (1816), i Wheaton 415, the the Judicial power extended to every ques-

United States Supreme Court denied the tion under the Constitution, it would in-

federal courts jurisdiction over common- volve almost every subject proper for

law offenses in criminal cases. Felix Frank- Legislative discussion and decision; if, to

furter and J. M. Landis, The Business of every question under the laws and treaties

the Stipreme Court, 12. These authors of the United States, it would involve al-

point out other limitations on the national most every subject on which the Executive
-ju(Jiciary during the first three decades of could act." Marshall denied that the judi-

Union, particularly those concerning re- ciary possessed "any political power what-
moval of cases from state to federal courts, ever"; and needless to say his general

pp. 10, II, notes. position in this speech as interpreted by
" John C. Calhoun, Discourse on the Con- Southern philosophers later became for him
stitution, R. K. Cralle, ed.. Works of Col- a dangerous boomerang, striking, as we
houn, I, 259. shall see, at the very heart of his greatest
''^ Op. cit., p. 134. A somewhat similar contribution to national expansion— the

statement was once made by John Marshall doctrine of judicial review. Annals of Con-
himself in a speech on the Jonathan Rob- gress, 6 Cong., i sess., 606. There is an
bins case in the House of Representatives account of this incident in A. J. Beveridge,
on March 7, 1800. "A case in law or Life of John Marshall, II, 462 et seq.

equity," said Marshall, "was a term well Marshall was quoted extensively in "The
understood, and of limited si^ification. It Tribunal of Dernier Resort," Southern Re-
was a controversy between parties which view, November, 1830, VI, 493; and in
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Meanwhile, the early dilemma between the exclusive use

of state courts for the settlement of federal questions, carry-

ing therewith the objectionable right of appeal to the United

States Supreme Court, and the use of inferior national courts

for the solution of federal issues, prohibiting to that extent

the participation of state judges in the interpretation of fed-

eral law, brought on the most extreme of all the campaigns

waged in defense of local self-government. For the South

would grab the two horns of this dilemma, cast aside the un-

desirable features of each and retain the advantages of both.

The demand was for a broad concurrent jurisdiction for state

courts over federal questions without the opportunity of ap-

peal to the Supreme Court of the United States

!

The case of Fairfax's Devisee v. Hunter's Lessee ®° was

made an issue for the opening of this campaign. The plaintiff

claimed title to certain lands in Virginia under treaty rights

between the United States and Great Britain; the defendant

laid claim to the same lands under a grant from the State of

Virginia. In the adjudication of this controversy, which had

been before the state courts for more than sixteen years, the

Virginia Court of Appeals finally rendered a decision for the

defendant in support of the state statute. Under the twenty-

fffth section of the Judiciary Act of 1789, the case was

brought before the United States Supreme Court on writ

of error; and there, in an opinion rendered by Joseph Story

on March 15, 18 13, the decision of the Virginia Court of

Appeals was reversed and a mandate was directed to the

judges of the Virginia Court instructing them "to enter judg-

ment for the appellant, Philip Martin [Fairfax's Devisee]."

"The Extent of the Powers of the Federal Jtily Oration, pamphlet, 27; John C. Gal-

Judiciary," a chapter in R. J. Turnbull's houn, speech in the Senate, February 15,

Observations on State Sovereignty . . , 1833. Register of Debates in Congress, 22

(iSso), 90. Both these articles deal at Cong., 2 sess., 519 et seq.; and John C.

length with the meaning of "cases in law Calhoun, Discourse on the Constitution,

and equity." See further on this point, R K. Cralle, Works of Calhoun, I, 338.

John Taylor. Tyranny Unmasked, 264-265; *" United States Supreme Court Reports, 7

Robert Y. Hayne, Oration at Charleston, Cranch 603 (1813).

South Carolina, 183 1. Hayne's Fourth-of-
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The six state judges unanimously refused to obey the man-

date, holding, instead, in separate opinions prepared in re-

ply, that so much of Section 25 of the National Judiciary

Act as "extends the appellate jurisdiction of the Supreme

Court to this court, is not in pursuance of the constitution of

the United States." The ablest of these opinions was writ-

ten by Judge Cabell, who held that since the state and na-

tional governments were not dependent upon each other,

neither could act compulsively upon the other. Therefore,

said he, the state and the national courts, representing co-

ordinate units of government, could not instruct or command
each other. From this it followed that the meaning of the

National Constitution, laws, and treaties "must, in cases com-

ing before State courts, be decided by the State Judges,

according to their own judgments, and upon their ozvn re-

sponsibility." If differences in constitutional interpretation

developed between the state and national courts, this con-

flict was to be settled by the sovereign people acting through

the constitutional amending process.®^

President Roane of the Virginia Court of Appeals did not

help his own cause when he certified these opinions to the

national Supreme Court for review in the case, Martin v.

Hunter's Lessee; for this gave Story the opportunity to es-

tablish more thoroughly, in one of the longest and best opin-

ions that he ever wrote, the principle that the appellate juris-

diction of the Supreme Court embraced every federal case

"not exclusively to be decided by way of original jurisdic-

tion." It is the cas€ and not the court that gives jurisdiction,

he held; and, furthermore, unless the appellate power of the

Supreme Court extended to federal cases arising in the state

courts, it could not extend as the Constitution required, "to

all cases . . . arising under this Constitution, the Laws of

"A. J. Beveridge, Life of John Marshall, IV, 152, 157-159.
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the United States, and Treaties made, or which shall be made
under their Authority." ^^

For a time this issue was overshadowed by other national-

izing decisions of the Supreme Court, but it regained a pre-

eminent place in the controversy over localism five years later

when another appeal was taken from the highest court of

Virginia to the national Supreme Court. This clash came

when Cohens and others were arrested, tried, and convicted

by Virginia authorities for selling in the state of Virginia and

in violation of state law certain lottery tickets authorized by

an ordinance of the City of Washington, D. C. Cohens ap-

pealed to the United States Supreme Court; and this time,

in the case of Cohens v. Virginia, it was Marshall who, by

entertaining an appeal from the highest state court, asserted

a position of supremacy for the national government "in all

cases where it is empowered to act"— a supremacy, so he

maintained, which from the very nature of government re-

quired that the judicial power "must be co-extensive with the

legislative, and must be capable of deciding every judicial

question which grows out of the constitution and laws." ^'

Against this nationalistic opinion, Spencer Roane reopened

the bombardment which he had so furiously conducted two

years earlier in the war upon McCulloch v. Maryland. In a

series of five articles published between May 25 and June 18,

1 82 1, in the Richmond Enquirer, Roane, now a seasoned

veteran from a similar campaign of 18 13-18 16, employed

every artifice to refute Marshall's defense of appellate juris-

diction over state tribunals, even to calling the Constitution a

"treaty" between "sovereign governments" under which Vir-

ginia was as much a foreign nation as Russia so far as the

'^ Constitution, Art. III. Sec. 2. An ac- ^ United States Supreme Court Reports,

count of the case together with the quo- 6 Wheaton 264. An account of the case

tations herein cited is found in A. J. together with the quotations herein cited

Beveridge, Life of John Marshall, IV. The may be found in A. J. Beveridge, Life of

original is reported in i Wheaton 304. John Marshall, IV, 348, 350.
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jurisdiction of the Supreme Court over the judgments of the

state courts was concerned.®'*

But if, in the attack upon McCulloch v. Maryland, Roane
lacked the heavy artillery of historical argument which ar-

rived seven years too late under Robert J, Turnbull from

South Carolina, he needed even more in this campaign the

vital reinforcements of keen constitutional analysis so ably,

though so uselessly, contributed by an unknown warrior in

the Southern Review of 1830. Appellate jurisdiction to the

Supreme Court, stated the unknown warrior, can come only

from inferior courts; for the word appellate necessarily

implies the word inferior. But the Constitution "recognizes

no tribunal as inferior to that Court, excepting such as Con-

gress shall ordain and establish." Congress cannot "ordain

and establish" a state court as an inferior federal tribunal;

for to "constitute a tribunal is to define the extent of its juris-

diction, to fix the number of its judges, to prescribe the times

and places of its sittings, and to regulate its proceedings,

etc." "But," asked the writer, "Can Congress exercise any

of these powers in relation to State Courts?" If, then, the

whole judicial power of the United States, as the Constitu-

tion expressly states, is "vested in one supreme Court, and

in such inferior Courts as the Congress may from time to

time ordain and establish," and if the whole judicial power
of the Supreme Court, as the Constitution likewise desig-

nates, is confined to its original jurisdiction and its appellate

jurisdiction from inferior tribunals, how can appeals lie from

the state courts which are in no sense "inferior" federal tri-

bunals and which cannot be made so by an act of Congress? ^^

It is doubtful, however, whether the massed attack of the

** A. J. Beveridge, Life of John Marshall, by this title to R. J. Turnbull. This
IV, 358-359- principle is discussed, though not so thor-
"'^ "The Tribunal of Dernier Resort," oughly, in John Taylor's Constructi<m

Southern Review, November, 1830, VI, Construed and Constitutions Vindicated,

no. 12, pp. 442-445. Appleton's Cyclopedia (1820), 130-131.

of American Biography attributes a treatise
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entire Ante-bellum South could have withstood the wither-

ing fire of centralization directed by a John Marshall through

his biggest guns of judicial expansion of national power

:

McCidloch V. Maryland (1819), Dartmouth College v.

Woodward (18 19), Cohens v. Virginia (1821), and Gib-

bons V. Ogden (1824).^^ At least Spencer Roane had re-

ceived all along a substantial backing within his own state.

Jefferson wrote in 1823 that Roane's attack upon the opin-

ion in Cohens v. Virginia appeared to him "to pulverize every

word which had been delivered by Judge Marshall, of the

extra-judicial part of his opinion" ;^^ and the Virginia As-

sembly supported Roane's position by adopting a resolution

"that the Suprerne Court of the United States does not pos-

sess appellate jurisdiction in any case decided by a State

court." ^® Other states were soon implicated in troubles of

their own with the Supreme Court : Kentucky opposing the

decision in Green v. Biddle (1821 and 1823), and Georgia

actually defying the decision in Worcester v. Georgia

(i832).«^

Indeed, Spencer Roane, for all he had done, was no more
entitled to be ranked among the leaders in the cause of local-

ism than was his fellow statesman, from whose writings he

quoted— John Taylor of Caroline County, Virginia. Twice

with an opportunity to become a more or less permanent fix-

ture in the United States Senate, Taylor had either resigned

or refused to run for reelection in order to retire to the quiet

of private life (for his means were adequate) where he might

direct an unharassed but deadly attack upon the enemies of

local self-government. Beginning in 18 14 with the publica-

" United States Supreme Court Reports: Ames, ed., State Documents on Federal

4 Wheaton 316; 4 Wheaton 518; 6 Wheaton Relations, 104.

264; 9 Wheaton i. ^-^ United States Supreme Court Reports,

"Letter to Johnson, June 12, 1823. P. L. 8 Wheaton i; 6 Peters 515. For the con-

Fcrd, ed.. Writings of Je'fferso^i, X, 229, tributions of Georgia to the cause of local-

note, ism, see U. B. Phillips, Georgia and State
" Resolutions of February 19, 1821. H. V. Rights, American Historical Association,

Annual Report, 190 1, II.
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tion of An Inquiry into the Principles and Policy of the Gov-

ernment of the United States, a statement of the true prin-

ciples of the American Government, Taylor produced within

the span of a single decade four voluminous works all of

which were equally devoted to the cause of localism. His

Construction Construed and Constitutions Vindicated

(1819) followed immediately after Marshall's decision in

McCulloch V. Maryland, and five of its sixteen chapters are

devoted to that case. His Tyranny Unmasked (1821) is

largely directed against centralization embodied in the new

tariff bills; and his A New View of the Constitution (1823)

is primarily a defense of state sovereignty.^"

In spite of these worthy efforts, Taylor's despair in the

cause for which he was fighting is summarily set forth in the

closing pages of his Tyranny Unmasked, wherein he con-

trasted the federal system as it had been portrayed in theory

with that system as it had come to be in practice

:

Theory: "Each State has a right to make its own local laws."

Practice: "Congress and the Court can repeal them, and make local laws for

the States."

Theory: "Taxes ought to be imposed for national use."

Practice: "They ought to be imposed to enrich corporations and exclusive

privileges."

Theory: "State functionaries cannot discharge their duties, unless they are

free."

Practice: "The Federal courts may put them in prison."

Theory: "The Federal department cannot constitutionally invade State

rights."

Practice: "It may do so if it pleases."

Theory: "Congress may establish post roads."

Practice: "It may make all roads."

Theory: "It may make war;"

Practice: "that is, it may make canals."

Theory: "It may dispose of public lands;"

'"Jefferson once stated that each state June, 1908, II, nos. 3 and 4, p. 243. Ex-

should place a copy of Taylor's Construe- tracts from Taylor's writings may be con-

tion Construed in the hands of its members veniently found in B. F. Wright, Jr., ed.,

of Congress as a standing instruction. A Source Book of American Political

W. F. Dodd, "Taylor, Prophet of Seces- Theory, 3^3-36^.

sion," John P. Branch Historical Papers,
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Practice: "that is, it may give them away."

Theory: "It was instituted for common defence, general welfare, and to

preserve the blessings of liberty."

Practice: "It was also instituted to establish monopolies, exclusive privileges,

bounties, sinecures, pensions, lotteries, and to give away the public

money."

"Such Is the chaos," concludes Taylor, "which Is obscuring

the original effulgence of our system of government, and

gradually Intercepting the genial warmth It Imparted, whilst

inspired by home-bred principles." ^^

Taylor's charge, largely directed against Congress, was

no more severe than Jefferson on a dozen different occasions

had hurled at the judiciary. "The judiciary of the United

States Is the subtle corps of sappers and miners constantly

working under ground to undermine the foundations of our

confederated fabric," so he wtote Thomas Ritchie, editor

of the Richmond Enquirer. Four weeks later, after reading

Roane's essays and Taylor's Tyranny Unmasked, Jefferson

wrote in approval: "The judiciary branch Is the Instrument

which, working like gravity, without Intermission, Is to press

us at last into one consolidated mass." ^^

By this time the executive department with its expanding

patronage had also been added to the mill of national con-

solidation. A select committee reporting to the Senate on

May 4, 1826, found as a result of its investigations that "in

no part of the practical operation of the Federal Govern-

ment, has the predictions of its ablest advocates been more
completely falsified, than in this subject of patronage." The
committee then quoted extensively from Madison's words In

** John Taylor, Tyrany Unmasked, 343-344, stitutional Review, April, 1926, X, 67-76.

345- See also John Rowan of Kentucky, Speech

'^Letter to Thomas Ritchie, December 25, in the Senate, April 10, 1826: "The evil

1820, and to Archibald Thweat, January 19, apprehended is the absorption of the powers
182 1. P. L. Ford, ed., Writings of Jeffer- of the States by the General Government,
son, X, 170, 184. Jefferson's numerous through the instrumentality of its Judges,

attacks upon the judiciary are brought . . ." Register of Debates in Congress, 19

together in Charles S. Thomas, "Jefferson Cong., 1 sess., 428. Also, 436.

and the Judiciary," H. C. Black, ed., Con-
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The Federalist, no. 45, in order to "exhibit the difference

which a few short years have developed, between the theo-

retical and the practical Government of this Union." After

submitting a Blue Book showing "the whole number of per-

sons employed, and the whole amount of money paid out"

under the direction of each department, the committee added

that the Senate should discover from this compilation suffi-

cient evidence "to show that the predictions of those who
were not blind to the defects of the Constitution, are ready to

be realized; that the power and influence of Federal patron-

age, contrary to the argument in the 'Federalist,' is an over-

match for the power and influence of State patronage; that

its workings will contaminate the purity of all elections, and

enable the Federal Government, eventually, to govern

throughout the States, as effectually as if they were so many

provinces of one vast empire." ®^

Thomas Jefferson, now with over fifty years in the public

service, but with far less enthusiasm for the Constitution than

characterized his letters from Paris in 1787, brought to-

gether on December 26, 1825, six months before his death,

the work of the three departments of the national govern-

ment in misapplying his original conception of a distribution

of powers in the federal system. To his friend Wilham Giles

he wrote : "I see, as you do, and with the deepest affliction,

the rapid strides with which the federal branch of our gov-

ernment is advancing towards the usurpation of all the rights

reserved to the States, and the consolidation in itself of all

powers, foreign and domestic ; and that, too, by constructions

•* Register of Debates in Congress, 19 that of this Government is immeasurably

Cong., I sess., Appendix, 136. A more " beyond that of the States." Register of

elaborate treatment concerning' the expan- Debates in Congress, 21 Cong., i sess.,

sion of national patronage was presented 654. For later attacks, see John C. Cal-

to the House on March 23, 1830, by P. P. houn, speech in the Senate, February 9,

Barbour of Virginia, who set out to prove 1835. Register of Debates in Congress,

"that there is not a county, city, town, vil- 23 Cong., 2 sess., Appendix, 222; and

lage, or even hamlet, in the United States, Jefferson Davis, speech in the Senate, May
which the federal arm does not reach; 17, i860. Congressional Globe, 36 Cong.,

. . . that, in point of official patronage, i sess., 2156.
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which, If legitimate, leave no limits to their power. Take

together the decisions of the federal court, the doctrines of

the President, and the misconstructions of the constitutional

compact acted on by the legislature of the federal branch,

and It is but too evident, that the three ruling branches of

that department are In combination to strip their colleagues,

the State authorities, of the powers reserved by them, and to

exercise themselves all functions foreign and domestic." ^*

The constitutional provisions for local self-government

upon which the South as a sectional minority had relied for

protection since the formation of the Union were now largely

abandoned. Bitter attacks more pointed than those of Jef-

ferson or Roane or Taylor were launched against "paper

guarantees." During the tariff controversy of 1824, John

Randolph exclaimed in the House : "I have no faith In parch-

ment sir; I have no faith in the abracadabra of the Consti-

tution; I have no faith in it." ^^ Four years later in the Sen-

ate, Nathaniel Macon of North CaroHna, after hearing

Robert Y. Hayne's constitutional objections to a federal

grant for education, remarked: "I don't like to hear mem-
bers talk about the Constitution. ... It is useless. I have

taken my leave of It some years ago." ^® And nine years later

a new leader in a new campaign, John C. Calhoun, justified

his departure upon a new highway of protection by declaring

"that the constitution has gradually become a dead letter,

and that all restrictions upon the power of Government have

been virtually removed, so as practically to convert the Gen-

eral Government Into a Government of an absolute majority,

without check or limitation." ®^

** p. L. Ford, ed., Writings of Jefferson, " Speech in the Senate, February 15, 1S33.

X, 354-355. Register of Debates in Congress, 2.2 Cong.,

'^Annals of Congress, 18 Cong., i sess., 2 sess., 548. See Thomas Cooper, ConsoU-

2361. dation An Account of Parties in the United
" Remarks on March 28, 1828. Register of States, preface to the second edition.

Debates in Congress, 20 Cong., i sess., 549. (1830).
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CHAPTER IV

THE PRINCIPLE OF THE CONCURRENT VOICE

T!
"^ g AHE adoption of some restriction or limitation, which

shall so effectually prevent any one interest, or com-

bination of interests, from obtaining the exclusive con-

trol of the government, . , . can be accomplished only in

one way,— and that is, by such an organism of the govern-

ment ... as will, by dividing and distributing the powers

of government, give to each division or interest, through its

appropriate organ, either a concurrent voice in making and

executing the laws, or a veto on their execution. ... it is

only by the one or the other that the different interests, or-

ders, classes, or portions, into which the community may be

divided, can be protected, and all conflict and struggle be-

tween them prevented. . .
." These are the words of John

C. Calhoun taken from his Disquisition on Government, writ-

ten in 1848.^ They contain two additional possibilities for

Southern minority protection wit|iin the Union; and the first

of these— "a concurrent voice in making and executing the

laws"— becomes the subject of our attention in the present

chapter.

The Prinqiple Explained and Defended

The idea of the concurrent voice was not new with Cal-

houn in 1848, for he had often discussed the theory in the

early thirties. In his important letter to Governor Hamilton

on August 28, 1 832, he had written that the "principle of the

concurring majority has sometimes been incorporated in the

regular and ordinary operation of the Government— each

^ R. K. Cralle, ed., Works of Calhoun, I, the Constitution, Ibid., 266-267.

24-25. See also, Calhoun's Discourse on
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interest having a distinct organization— and a combination

of the whole forming the Government; but still requiring

the consent of each, within its proper sphere, to give validity

to the measures of Government." ^

Just what Calhoun had in mind, he perhaps explained best

in a number of simple hypothetical situations which he pre-

sented to the Senate on February 15, 1833: Calhoun sup-

posed "a small community of five persons, separated from

the rest of the world; and . . . that they determine to gov-

ern the community by the will of a majority; and . . . that

a majority, in order to meet the expenses of the Govern-

ment, lay an equal tax, say of one hundred dollars, on each

individual of this little community." From this premise, Cal-

houn proceeded to explain why a concurrent voice was neces-

sary to protect the interests of the minority in his presumed

community : "Their treasury would contain five hundred dol-

lars. Three are a majority; and they, by supposition, have

contributed three hundred as their portion, and the other

two, (the minority,) two hundred. The three have the right

to make the appropriations as they may think proper. The
question is, how would the principle of the absolute and un-

checked majority operate, under these circumstances, in this

little community? . . . should they [the majority] appro-

priate the money in a manner to benefit their own particular

interest, without regard to the interest of the two; (and that

they will so act, unless there be some efficient check, he who
best knows human nature will least doubt,) who does not

see that the three and the two would have directly opposite

interests, in reference to the action of the Government?"

Calhoun then enlarged his presumed community to one of

twenty-four members and restated the process whereby the

majority (thirteen in this case) would encroach upon the

minority unless some means were devised to prevent it.

Having diagnosed the evil, Calhoun proceeded to the

= The Fort Hill Letter. R. K. Cralle, ed., Works of Calhoun, VI, 183.
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remedy: "There is a remedy, and but one, the effect of

which, whatever may be the form, is to organize society in

reference to this conflict of interests, which springs out of

the action of Government ; and . . . upon all questions tend-

ing to bring the parts into conflict, the thirteen against the

eleven, take the will, not of the twenty-four as a unit, but that

of the thirteen and that of the eleven separately, the major-

ity of each governing the parts; and, where they concur, gov-

erning the whole; and where they disagree, arresting the

action of the Government." ^

This principle was not entirely new to the Senate in 1833,

for it had been thoroughly thrashed out in the Virginia Con-

stitutional Convention of 1 829-1 830, wherein a minority

East fought for protection within the state government

against a majority West, just as a minority South was fight-

ing for protection in the national government against a ma-

jority North. Some of the leaders in this Convention were

also leaders in the movement for Southern protection within

the Union; so that the ideas applicable to the state must have

been considered equally applicable to the nation. There

James Madison, for example, explained the principle of the

concurrent voice in these terms: "In republics, the great

danger is, that the majority may not sufficiently respect the

rights of the minority . . . We all know that conscience is

not a sufficient safe-guard; . . . These favourable attributes

of the human character . . . can never be relied on as a

guarantee of the rights of the minority against a majority

disposed to take unjust advantage of its power. The only

effectual safeguard to the rights of the minority, must be laid

in such a basis and structure of the Government itself, as

may afford, in a certain degree, directly or indirectly, a de-

fensive authority in behalf of a minority having right on its

side." '

' Register of Debates in Congress, 22, Cong., Convention 1829-1830, 537, 538. Also pp.

2 sess., 545-547. 63-79. Madison suggested this principle

* Debates of the Virgini<i Constitutional with direct reference to the national gov-
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Other Southern political thinkers of the middle decades

expressed their approval of the principle. In 1824, John
Randolph, after taking leave of the Constitution as an ade-

quate protection to local self-government, turned to the con-

current voice by asserting that "those governments only are

tolerable where, by the necessary construction of the political

machine, the interest of all the parts are obliged to be pro-

tected by it." ^ In 1837, A. B. Longstreet wrote from

Augusta, Georgia, to his friend Mirabeau B. Lamar a letter

so rich in the theory of government and so vital to the inter-

ests of the South that it should have become the common
Southern property of that day, instead of being relegated to

Lamar's files until recently brought to light. Though the im-

mediate subject of the letter was the question of the admis-

sion of Texas into the Union, the writer wandered away into

fundamental concepts of political power when he maintained

:

"the great security for all interests in a government, is in

having all interests represented, and so represented, that

every interest may act as a check upon others— Thus if you

put farmers and manufacturers together, and say that they

shall be governed by the vote of the majority, why then,

whichever class has the majority, will favor itself, and op-

press the other. But if you say that they should form two

distinct bodies and that nothing shall become a law, that has

not the sanction of both, it is impossible that either can favor

ernment in the Federal Convention of 3 and 4, p. 274. Compare this early state-

1787: Max Farrand, ed., Records, I, 486- ment with the following one made in a

487; and again in his letter to Jefferson, letter of L. Q. C. Lamar to P. F. Liddell

October 17, 1788: Gaillard Hunt, ed., on December 10, i860: "Liberty does not

Writings of Madison, V, 272. See also IX, exist where rights are on one side and

359, note. On June 25, 1798, John Taylor power on the other. To be liberty, rights

had written to Vice-President Thomas Jef- must be armed with vital powers. A people

ferson these lines: "Constitutional paper cannot be free who do not participate in

vetos, are nothing, compared with a solid the control of the government which oper-

check, so woven into the form of govern- ates upon them." Edward Mayes, L. Q. C.

ment, as to be incapable of a separation Lamar: His Life, Times, and Speeches,

from it." "Letters of John Taylor of Caro- 635.

line County, Virginia," John P. Branch = Speech in the House, April 15, 1824.

Historical Papers, June, 1908. II, nos. Annals of Congress, 18 Cong., i sess., 2360.
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itself or oppress the other." ® Again in 1842, R. B. Rhett,

aggressive advocate of Southern co-operation and later chair-

man of the committee that reported the Confederate Con-

stitution, expressed his conviction based upon the similar ex-

periences of the American Colonies in their conflict with

Great Britain, that representation of a Southern minority in

Congress without some effective check within the machinery

of the national government, "would be rather worse than

no representation at all; for, from being a party to the legis-

lation, it will afford the semblance of self-taxation, without

the least reality."
^

The justification for the principle of the concurrent voice

was based upon a philosophical opposition to numerical ma-

jority rule. Rhett, continuing his discussion in 1842, finds

this opposition embodied in the Instrument of the "fathers" :

"The Constitution of the United States was not framed to

enforce the will of a majority merely. It aims far higher in

its pretensions. Its object is, to enable the whole of the

people of the United States— not a part only— to rule

thernselves." ^ John C. Calhoun, whose passion for

thoroughness was always leading him back to fundamental

principles, declared in 1833 : "The first mistake was, in sup-

posing that the Government of the absolute majority is the

Government of this people ; . . . There could be no greater

error; the Government of the people is the Government of

the whole community. . . . The Government of the abso-

lute majority, instead of the Government of the people, is

but the Government of the strongest interests ; and when not

efficiently checked, is the most tyrannical and oppressive that

can be devised." ^

A third active participant in the struggles of the middle

' C. A. Gulick, Jr., ed., Papers of Mira- Cong., 2 sess., 607. ^ Ibid,

beau Buonaparte Lamar, II, 3. ° Speech in the Senate, February 15, 1833.

' Speech in the House, July i, 1842. Ap- Register of Debates in Congress, 22 Cong.,

pendix to the Congressional Globe, 27 2 sess., 547.
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decades, though one whose greatest contributions were re-

served for the fifties, best explained his opinions on this issue

years later in a letter quite characteristic of his unconquer-

able convictions, even during the War between the States.

In 1864, Alexander H. Stephens wrote: "No doctrine or

principle is more unjust or pernicious than that 'of the great-

est good to the greatest number.' The true rule is the great-

est good to all, to each and every one, without injury to any.

No one hundred men on earth have the moral right to gov-

ern any other ninety-nine men or, less number, and to make
the interests of the ninety-nine, or less number, subservient

to the interests of the hundred, because thereby the greatest

good to the greatest number will be promoted." ^°

The Principle of Checks and Balances: The Basis

OF Its Application

The application of the principle of the concurrent voice

depended upon the maintenance of the constitutional system

of checks and balances. Whatever the purpose for which

this system was originally devised— and there is strong

evidence that protection to minorities was an important fac-

tor ^^— the South by the decade of the thirties had come

to look upon the system as essential to its security against

the inroads of a Northern majority. In the course of a

Fourth-of-July Oration (1831), Robert Y. Hayne thus ad-

dressed an audience in Charleston, South Carolina: "But

though the minority may not govern, the Constitution ex-

pressly provides for numerous cases in which they may arrest

the progress of the majority. The President (who is but an

"Letter to A. J. Marshall, November 4, Phillips, Life of Tomnbs, 157; Jefferson

1864. Henry Cleveland, ed., Stephens in Davis, speech in the Senate, December 10,

Public and Private with Letters and i860. Congressional Globe, 36 Cong., 2

Speeches, 802. See further, G. J. McRee, sess., 29. '^

Life and Correspondence of Iredell, II, "See Max Farfand, ed.. Records, II, 451-

356; Thomas Cooper, Foundations of Civil 452; Jonathan Elliot, ed., D^ates, (2 ed.),

Government, 16-18; Robert Toombs, Ad- IV, 257.

dress at Emory College, Georgia, U. B.
*
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individual, and may as in the case of Mr. Adams be the

representative of a minority,) may by his simple veto, arrest

the progress of a majority of both houses of Congress and

of the whole nation; a majority of the Senate, representing

a small minority of the people, may arrest the progress of

any other department, and half a dozen Judges are in the

constant habit of nulUfying the acts of Congress at their

pleasure." ^-

So obviously a useful tool in the hands of a minority,

it is not surprising that the South vigorously supported the

system of checks and balances in the national government.

In order to maintain the system, it was necessary to support

the principle of a separation of powers. "The constitution,"

as Felix Grundy of Tennessee explained to the Senate on

February i8, 1835, "provides three separate, distinct, and

independent departments of Government— legislative,

executive, and judicial; and, by this division of power, the

wisest lawgivers and statesmen have supposed the best secur-

ity for liberty was secured. . .
." ^^ Therefore— to quote

the words of Thomas H. Hall of North Carolina, spoken ten

months earlier in the House— "Does not every one see that

if the Executive, the Judicial, and the Legislative depart-

ments are fused or intermingled, the genius of the Govern-

ment is changed; that instead of a Government of three

centers, acting as mutual and salutary checks on each other,

yoii unite the Executive, the Legislative, and Judicial into

one, which is the very definition of despotism." "

" Hayne's Fourth of July Oration at "Speech in the House, April 28, 1834.

Charleston, South Carolina, 1831, pamphlet, Register of Debates in Congress, 23 Cong.,

29-30. "The Checks and balances of our i sess., 3824-3825. For earlier statements,

noble Constitution, it is true, were de- see Thomas JeflEerson, Letter to John

signed to keep down and to control all those Adams, September 28, 1787. P. L. Ford,

sectional elements that have arisen in the ed., Writings of Jefferson, IV, 454; James

States of the Union." William L. Yancey, Madison, The Federalist, no. 47, H. C.

speech at Columbus, Georgia, 1853. J- W. Lodg^e^ ed., The Federalist, 300; Charles

DuBose, Life and Times of Yancey, 300. Pinckney, speeches in the Senate, March s

^'Register of Debates in Congress, 23 and 28, 1800. Annals of Congress, 6 Cong.,

Cong., 2 sess., 528-529. i sess., 97, 98, 130. (
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Upon this separation of powers as a means to an end,

R. B, Rhett was able to explain how the Constitution was
formed to benefit the whole people of the United States "by

the checks and vetoes it has provided." In his speech before

the House on July i, 1842, Rhett carefully emphasized these

features of the instrument: "The whole Constitution, in-

deed, is but a bundle of the most cautiously-bestowed grants

of power, on the one hand, and accumulated vetoes to pre-

vent its abuse, on the other ... it says to this House, 'You

may veto the acts of the Senate' ; and to the Senate, 'You

may veto the acts of the House' ; whilst, to the President, it

gives the power of a qualified veto on the acts of both. . . .

To all its functionaries, legislative, judicial, and executive, in

prescribing the powers of each towards the other, and the

people, it says, 'I forbid' ; ... At the worst, a veto by any

department, is only a negative evil— a suspension of good,

if properly exercised— for a limited time only." ^^

In the maintenance of the check-and-balance principle, the

South possessed three possibilities of establishing a concur-

rent voice in the machinery of the national government ; for

with each department possessing checks upon the other two,

any effective Southern control in any of the three depart-

ments would subject the entire work of the central govern-

ment to the concurring voice of a Southern minority. For

this reason, the South of the twenties, thirties, and forties

was striving to prevent usurpations of power by any of the

departments with respect to the other two, just as the South

of the first three decades was fighting to stave off the as-

sumption of power by the central government at the expense

of the state governments.

Along with the earlier fear of judicial encroachments upon

*' Appendix to the Congressional Globe, 27 partments of the same government, when
Cong., 2 sess., 607, 606. "The balances disposed to trespass upon the prerogatives

and checks which exist in the federal con- of each other." R. J. Turnbull, Observa-

stitution, have no other effect than to offer tions on State Sovereignty (1850), 104.

salutary impediments to the different de- See also pp. 85-86.
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local autonomy, for example, there had arisen the danger of

judicial domination of the other two departments. During

the transition period from local self-government to the con-

current voice, Jefferson had rendered service In the new cause

by raising a cry against judicial control of the executive and

legislative departments under the false presumption that the

"judiciary is the last resort In relation to the other depart-

ments of the government." To Spencer Roane he wrote In

1819: "If this opinion be sound, then Indeed Is our consti-

tution a complete felo de se. For Intending to establish three

departments, co-ordinate and Independent, that they might

check and balance one another. It has given, according to

this opinion, to one of them alone, the right to prescribe

rules for the government of the others." "

The danger of judicial supremacy did not exceed that of

congressional domination. Especially to be feared was the

tendency towards congressional control of the executive

through an undue Influence In the selection of presidential

nominees. Both Tennessee and North Carolina attacked the

congressional caucus because It Interfered with a proper

separation of powers. After the former state had adopted

resolutions holding this caucus unconstitutional, one Fisher

presented similar resolutions to the North Carolina House

of Commons and therewith defended his proposals by show-

ing that the Constitution expressly forbids members of Con-

gress to act as electors for President; and yet, so he ex-

plained, "by the practice of Caucusing, these Members of

Congress Indirectly do, what by the Constitution they are

prohibited from doing directly." This practice, he further

contended, was also out of harmony with the general pur-

pose and spirit of the Constitution: "The Constitution of

the Nation Is one of checks and of balances; Its framers

knew the frailties of mankind, and to preserve pure the in-

tegrity of its agents, it contemplates keeping separate and

^' p. L. Ford, ed.. Writings of Jefferson, X, 140, 141.
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distinct from each other, the Legislative and Executive

branches of the Government. Members of Congress are

chosen by the people for certain specific and defined pur-

poses— to exercise the functions of legislation, and not to

elect or to nominate Presidents, except in the event as pro-

vided by the Constitution." ^^

Though after a heated debate Fisher's resolutions were

tabled at that time, the congressional caucus there under

attack was ultimately succeeded in the thirties by the national

nominating convention as an institution for selecting presi-

dential candidates. It is furthermore interesting to note

that a number of constitutional amendments were advanced

in the middle decades to obviate congressional influence in

the selection of the President even in the event that no can-

didate received a majority of the electoral vote.^® "The

Executive," later wrote E. W. Hubard to R. M. T. Hunter,

"must in inception, election, and action be distinct from Con-

gress. Let the Congress indicate Candidates, which is tan-

tamount to an election, the next step will be for the President

to humble himself to his real master. Thus the judiciary

will also fall under the influence of Congress. Then a con-

gressional majority will decide and continue the fate of the

country." "

In the middle period the danger of congressional tyranny

was overshadowed by the extensions of the executive power.

President Jackson, whose dictatorial methods won for him

the title of "King Andrew," gave the whole country reason

to fear the unbalancing of the nice adjustments of the Con-

stitution. Over Congress he wielded an extensive veto power,

" Debate on Mr. Fisher's Resolutions vote, election from the three highest candi-

against Caucuses in the House of Commons dates shall be completed by the House of

of North Carolina in December, 1823, pam- Representatives voting by states. Amend-

phlet, 3. ment XII.

" H. V. Ames, Proposed Amendments to " Letter dated May 8, 1852. C. H. Ambler,

the Constitution, American Historical Asso- ed., Correspondence of Hunter, American

elation, Annual Report, 1896, II, 90, 108. Historical Association, Annual Report,

The Constitution requires that in event no 19 16, II, 141.

candidate gets a majority of the electoral
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effective, because until then never overridden. To the Su-

preme Court Jackson is said to have exclaimed, "Well, John
Marshall has made his decision, now let him enforce it!"

^'^

And to insure the co-operation of his own department, Jack-

son exercised over his entire staff an unlimited power of re-

moval through which he dictated orders to his men as the

occasion required. Twice he removed the Secretary of the

Treasury for refusing to transfer the government funds

from the national bank; and for so doing, he not only re-

ceived the ojfficial censure of the Senate, but, what is more
important, he also opened anew the whole question of the

nature and function of the check-and-balance principle as

applied to the machinery of the national government.

Many times during the spring of 1834, the implications

of this check-and-balance principle were debated upon the

floors of Congress under the cloak of the removal-of-deposits

issue. And if, as was said at the time, "one universal cry of

indignation has been raised, from the Potomac to the Gtilf

of Mexico, against the usurpations of the Executive in this

matter," ^^ it was raised without "a thought of the question

of whether the deposites ought to be removed," ^^ but as

"a question involving the separation of the powers of a free

constitution."-^ In presenting to the House of Represen-

tatives certain resolutions of the Virginia Assembly attack-

ing the removal of deposits as "an unauthorized assumption,

and a dangerous exercise of executive power," William F.

Gordon, on March 3, 1834, spoke as follows: "There is

already a fearful proclivity of power towards the Executive

Magistrate ; and if a construction be given to the constitution

^ A statement attributed to Jackson by a to have been previously made. Register of

Massachusetts Congressman and uttered Debates in Cmigress, 23 Cong., i sess.,

in reply to Marshall's decision in the Chero- 2850.

kee Indian Cases. Charles Warren, The ^^
J. M. Patton, speech in the House,

Supreme Court in United States History, March 3, 1834. Register of Debates in

(rev. ed.) I, 759, note. Congress, 23 Cong., i sess., 2862.

^ A statement which J. M. Patton, repre- ^^ W. F. Gordon, speech in the House,
sentative from Virginia, declared during March 3, 1834. Register of Debates in

debates in the House on March 3, 1834, Congress, 23 Cong., i sess., 2843.
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by which the President would have the power to appoint and

displace, at his mere will, or under the pretext of seeing

that the laws are faithfully executed, I should feel that the

power given to the Legislative Department of the Govern-

ment was absorbed in the pretended execution of the laws,

and the representatives of the people had as well depart to

their idle homes." ^*

With an equal desire to preserve the proper balance be-

tween the departments, John M. Patton, also of Virginia,

immediately moved to lay the resolutions upon the table;

and in so doing he introduced numerous quotations from

James Madison, among which were these: "The Legisla-

tive Department is every where extending the sphere of its

activity, and drawing all power into its impetuous vortex"

;

and if, by senatorial confirmation of removals, "it should

happen that the officers connect themselves with the Senate,

they may naturally support each other, and, for want of

efficacy, reduce the power of the President to a mere vapor;

in which case, his responsibility would be annihilated," ^^

In the following year, the attack swung to the veto power

of "King Andrew." In the Senate, Joseph Kent of Mary-

land pointed out that bills of great importance had always

passed in Congress by bare majorities, and that experience

had shown the veto power as provided in the Constitution

to be absolute. "Let this veto power be exerted in all its

extent," he said, "and the legislative power vested in Con-

gress by the constitution is no more. Restrict the President

in whatever other way you please, still from that moment

2^ Register of Debates in Congress, 23 between Richard H. Wilde of Georgia, who

Cong., I sess., 2842. held that the Secretary of the Treasury
^^ Register of Debates in Congress, 23 was subject to the control of Congress since

Cong., I sess., 2851, 2856. The first quo- "the power over the place of deposite for

tation he takes from The Federalist, no. the public money is a legislative power,"

48; the second from Lloyd's Debates of the and William C. Rives of Virginia, who was

Senate in 1789 on the executive power of inclined to ridicule the "extraordinary

removal. During these spring debates, novelty . . . that the Secretary of the

another example of discrepancies in South- Treasury is not an executive officer."

ern political thought concerning the ap- Register of Debates in Congress, 23 Cong.,

propriate means to a common end developed i sess., 3038, 286.
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he becomes absolute in his actions, a monarch, a dictator, a

despot." ^^ As a solution to this threat, Kent proposed a

constitutional amendment permitting the presidential veto

to be overridden by a bare majority vote in Congress.

Between the years 1833 and 1842, there were nine other

such proposals introduced in Congress.'^

By 1840 Abel P. Upshur, soon to be appointed Secretary

of the Navy under President Tyler, lamented the encroach-

ments of the Executive Department upon Congress and the

Courts. "One by one," he wrote, "the powers oLthe other

departments are swept away, or are wielded only at the will

of the executive, . . . That officer is not, by the Constitu-

tion, and never was designed to be, any thing more than a

simple executive of the laws; . . . The boasted balance,

which is supposed to be found in the separation and inde-

pendence of the departments, is proved, even by our own
experience, apart from all reasoning, to afford no sufficient

security against this accumulation of powers." ^®

Applications in the Executive Department

In the executive department lay at once the greatest hope
and the greatest fear of the South, for this department alone

was ultimately in the hands of one man— the President.

If the South, therefore, were to be represented at all in the

highest office, it might control the department entirely—
and herein lay the hope. Short of control of the presidency,

however, the South would be left without any decisive

^ Speech in the Senate, February 20, 1835. ciation, Annual Report, 1896, II, 130.

Register of Debates in Congress, 23 Cong., ^s ^ p_ Upshur, Inquiry into the Character
2 sess., 549. For another strong attack of the Federal Government, 126, 127.

upon the presidential veto because of its Further material on this section may be
tendency to destroy the check-and-balance found in Register of Debates in Congress,
principle, see Henry Clay, speech in the 23 Cong., 2 sess.. Appendix, 219 et seq.,

Senate, January 24, 1842. Congressional especially 222. Congressional Globe, 30
Globe, 27 Cong., 2 sess., 164-167. A gen- Cong., 1 sess., 962; Appendix to the Con-
eral treatment is found in E. C. Mason, gressional Globe, 30 Cong., i sess., 939;
The Veto Power. C. H. Ambler, Correspondence of Hunter,
" H. V. Ames, Proposed Amendments to American Historical Association, Annual
the Constitution, American Historical Asso- Report, 1916, II, 141.
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power— and herein lay the fear. The history of the Ante-

bellum Period reveals that in all but twenty of the seventy

years of Union under the Federal Constitution, a Southern

president occupied the White House. And for a good per-

centage of those remaining twenty years, the Northern presi-

dent was a man with Southern sympathies."®

This continued Southern control of the presidency cre-

ated certain sentiment for reliance upon the executive de-

partment, as constituted, for the protection of the South.

In the early forties, Henry A. Wise of Virginia is said to

have worked in Congress for the preservation of the presi-

dential veto "in all its force and power, that it may here-

after be wielded in defence of the South, when fanaticism

shall have secured a majority here, [in Congress] and shall

attempt to deprive us of our rights." ^° In 1848, Jefferson

Davis thus commended the presidential veto as a source of

Southern protection: "its great object and use is to restrain

irresponsible majorities from unconstitutional aggression on

minorities, . . . The veto of the president gives to a con-

siderable minority a power which may be relied on to shield

it from legislative invasion of a vital right." Davis then

discusses the possibility of protecting negro slavery in the

South by electing a President "pledged, by his constitutional

veto, to prevent [t]he passage of a law which would violate

a right, paramount with us to all other considerations." ^^

Aptly enough, that is just what happened five months

later, or, to be exact, on the night of March 3, 1849, during

the closing hours of the last session of the Thirtieth Con-

gress. The President, James K. Polk, very effectively tells

in his diary the story of what occurred on that night: "At

a late hour of the night I learned that the Ho [use of] Repts.

'''•' Only the two Adamses, Van Buren, Appendix to the Congressioiial Globe, 27

Harrison, Fillmore, Pierce, and Buchanan Cong., 2 sess., 936.

were Northern; and the last three were ^i Letter to H. R. Davis, October 6, 1848.

eminently satisfactory to the South. Dunbar Rowland, ed., Davis, Constitution-

'" Statement of Kenneth Rayner of North alist, I, 215.

Carolina in the House, August 18, 184-2.

'
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had by a vote adopted an amendment to Walker's provision

for the Government of Cahfornia and New Mexico, the

substance of which was to declare all the laws of Mexico in

force in these territories before their acquisition by the U. S.

to continue in force until altered or changed by Congress.

. . . Many of the Southern members of Congress of both

Hotises came into my room in great excitement about it.

The effect of the amendment was to sanction the law of

Mexico abolishing slavery in that Republic and to sanction

other very obnoxious laws. . . . Among others Gen'l Bayley

of Va. & Gen'l George S. Houston of Alabama, Lynn Boyd
of Ky., [and] Cobb of Georgia came in & earnestly urged

me to veto the Bill. . . . Some minutes after they retired

Mr. Houston returned and informed me that the excitement

among the Southern men of the Ho [use of] Repts. was in-

tense, and that they were signing a paper addressed to me
requesting me to veto the Bill. I at once told him to return

to the House and stop the signatures to the paper, for the

President could not perform a high Constitutional duty of

this kind upon a petition. I then told him he might rest easy,

that I was prepared with a veto message in my pocket and

that I should veto the Bill if it came to me. He was greatly

rejoiced, immediately left my room, & I heard nothing more

of the petition." ^-

All arguments involving Southern reliance for protection

upon the executive department were ably refuted, however,

by those who appreciated the true status of the Southern

control of the presidency. In opposing the presidential veto

"^ M. M. Quaife, ed., The Diary of James to resist the menaced restriction in what-

K. Polk, IV, 365, 366. An earlier example ever form it may approach you;—whether

is found in a letter dated February 16, in relation to States or to territories which

1820, from Spencer Roane to President are shortly to become States. We are in

James Monroe concerning the dispute over quest of real safety, and are not to be

slavery restriction in Missouri : "I have quibbled out of our rights. . . . You are

seen Mr. Ritchie & Many other respect- counted upon I assure you, with unabated

able citizens. . . . They are averse to be Confidence." "Letters of Spencer Roane,"

dammed up in a land of Slaves, by the Bulletin of the New York Public Library,

Eastern people. . . . They confide in you March, 1906, X, no. 3, p. 175.
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as an effective weapon of Southern defense, Kenneth Rayner

of North Carolina spoke in the House on August i8, 1842,

to this effect : "Will not the same overwhelming anti-slavery

interest that is to send a majority here to break down the

barriers of the Constitution, also elect a President who will

co-operate with them in this work of ruin? Is it not as rea-

sonable to suppose that we shall have a Congress with us,

and a President; against us, as that we shall have a President

for us, and Congress against us? . . . This argument cuts

both ways— what might be for our temporary benefit to-

day, might be used for our utter destruction tomorrow." ^^

Jefferson Davis also lost faith in the executive department

as an agency for Southern protection, for in i860 he ques-

tions the value of James S. Green's proposal for estabhsh-

ing an armed force under the control of the executive on the

boundary-line between the two sections: "But how long

might it be," he asked, "before that same mihtary force

would be turned against the minority section which had

sought its protection; and that minority thus become mere

subjugated provinces under the great military government

that it had thus contributed to establish?" ^*

Still others felt that the executive department, though

dominated by Southern men, could never be relied upon for

effective protection because the North always "has a 'sly

and dishonest way' of making Southern men presidents" so

that "by means of this dehcate flattery" the Southern people

might not, for a long time, at least, become aware "that they

were little else than the 'milch-cow' of the Union" in sup-

porting the programme of paternalistic legislation for the

benefit of the Northern states.^^ In no uncertain tones E. W.
Hubard expressed himself upon this issue when he wrote in

^^ Appendix to the Congressional Globe, 27 Letters and Times of the Tylers, I, 381.

Cong., 2 sess., 936. The work was published after the Civil

^ Speech in the Senate, December 10, i860. War. See the letter of William Grayson to

Congressional Globe, 36 Cong., 2 sess., 30. Patrick Henry, June 12, 1789, I, 165-169.

' These quotations are from L. G. Tyler,
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1852 that the North has "fattened and grown strong upon

the substantials, while we are starving and growing weak
upon honors." Continuing, Hubard further stated his views

:

"Now I am for a change. Give me sound and rehable North-

ern or free State men, and so far as I am concerned they may
enjoy all the honors. We want the real solid benefits of

government and if they haye'the honors, it will be the most

powerful motive with their aspirants on both sides to keep

down the slavery agitation and also to so make the machin-

ery of government as to rebuild the south. . . . When the

south held the Posts of honor, she had to throw all the

crumbs of government to conciliate distant support. Now
give the free States the honors and then they will do justice

to gain our confidence and support. . .
." ^^ With more

vehemence did William L. Yancey decry : "What a sad com-

ment upon the condition of the South ! Manacled and

robbed, she is exhorted to be quiet, for lost rights are but

as spilt milk! Debauched and humbled, she is persuaded

that her best course is to go to work and sustain a party,

which will, perhaps, choose one of her sons to be President

or vice-President, and others to be Cabinet officers and for-

eign ministers !" ^''

'^ C. H. Ambler, ed., Correspondence of towards the forthcoming general election

Hunter, American Historical Association, of that year: "Renounce absolutely and
Annual Report, 1916, II, 141. unreservedly, during this contest, all pre-

" Letter to J. D. Meadows, June 16, 1859. tensions to the high honors of the Union.

J. W. DuBose, Life and Times of Yancey, Fill no office under the General Govern-
'388. ment, except in the Legislative Halls."

As early as 1823, John Stanly, observing Letter of the Hon. Langdon Cheves, . . .

in the North Carolina House of Commons pamphlet, 3.

that "the Southern States have given four On December 11, 1850, Benj. F. Perry
out of five of the Presidents we have had," addressing the South Carolina House of

favored the selection of John Quincy Representatives observed "that whilst the

Adams, since the election of the president high offices have been filled by Southern
"from the Northern section may serve to men, . . . the expenditures of money have
remove discontent, cultivate harmony and been mostly in the Northern States. This
strengthen the Union." Debate on Mr. is owing to a variety of causes, and no

Fisher's Resolutions against Caucuses in doubt a most powerful one is, the eagerness

the House of Commons of North Carolina of the Northern people to get money, whilst

in December, 1823, pamphlet, 67. the Southern people are thinking of office

On September 11, 1844, Langdon Cheves and distinction." Speech of Hon. B. F.
thus wrote to the Charleston Mercury con- Perry . . . , pamphlet, 13.

cerning the proper attitude of the South
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Enough has been disclosed to indicate the Southern de-

spair of the executive department as originally^ constituted.

Meanwhile the more farsighted were engaged in devising

some interesting plans for the reorganization of the struc-

ture of the department along lines more favorable to the

protection of the South. Even in the Federal Convention

of 1787, objection had been raised to the single executive

upon sectional grounds; for James Madison in his Notes

thus records the position taken by Hugh Williamson of

North Carolina on July 24: "He did not like the Unity in

the Executive. He had wished the Executive power to be

lodged in three men taken from three districts into which

the States should be divided. As the Executive is to have a

kind of veto on the laws, and there is an essential difference

of interests between the N. & S. States, particularly in the

carrying trade, the power will be dangerous, if the Executive

is to be taken from part of the Union, to the part from which

he is not taken. The case is different here from what it is in

England; where there is a sameness of interests throughout

the Kingdom." There.also George Mason suggested a coun-

cil of State "to consist of 6 members— two from the East-

ern, two from the middle and two from the Southern

States— who should in conjunction with the President make
all appointments and be an advisory body," ^®

Whether Calhoun had these early proposals before him

when he prepared his Discourse on the Constitution of the

United States is not known ; at all events, he included in this

work a plan for a dual executive as an essential part of his

scheme for applying the principle of the concurrent voice in

the national government. "The nature of the disease is

such," so he wrote, "that nothing can reach it, short of some

organic change,— a change which shall so modify the con-

stitution, as to give to the weaker section, in some one form

*' Documents Illustrative of the Formation 69 Cong., i sess., 443, 949.

of the Union, House Document, no. 398,
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or another, a negative on the action of the government.

. . , jjt might be effected through a reorganization of the

executive department; so that its powers, instead of being

vested, as they now are, in a single officer, should be vested

in two;— to be so elected, as that the two should be con-

stituted the special organs and representatives of the respec-

tive sections, in the executive department of the govern-

ment ; and requiring each to approve all the acts of Congress

before they shall become laws."

Calhoun^^en proceeded to defend this proposal: "The
effect . . . would be ... to insure harmony and concord

between the two sections, and through them, in the govern-

ment. For as no act of Congress could become a law with-

out the assent of the chief magistrates representing both

sections, each, in the elections, would choose the candidate,

who, in addition to being faithful to its interests, would best

command the esteem and confidence of the other section.

And thus, the presidential election, instead of dividing the

Union into hostile geographical parties, the stronger strug-

gling to enlarge Its powers, and the weaker to defend Its

rights,— as Is now the case,— would become the means of

restoring harmony and concord to the country and the

government." ^®

At first thought. It appears strange that other proposals

were not advanced In the thirties and forties for applying

the concurrent voice to a reorganized executive department

;

but Calhoun himself explained the secret when he wrote that

the South "cannot be responsible for an act which requires

the concurrence of two thirds of both houses of Congress, or

two thirds of the States to originate, and three fourths of

the latter to consummate. With such difficulties in their way,

the States of the weaker section can do nothing, however dis-

posed, to save the Union and the government, without the

*•' R. K. Cralle, ed., Works of Calhoun, I, 391, 392, 395.
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aid and co-operation of the States composing the stronger

section : but with their aid and co-operation both may be

saved. On the latter, therefore, rests the responsibility

of invoking the high power, which alone can apply the

remedy." *°

That the possibilities of application were widely known,

however, becomes apparent from the large number of pro-

posals similar to Calhoun's scheme, which flooded the coun-

try in the crisis of 1 860-1861, when the South, clutching at

straws to save itself by any means whatsoever, forced into

possible use all sources of protection upon which it, as a

minority, had relied throughout the entire Ante-bellum

Period. On December 12, i860, Albert G. Jenkins from

Virginia and John W. Noell from Missouri introduced into

Congress two proposals for such a radical alteration of the

executive department as would insure a concurrent voice to

a Southern minority: the former would have used the dual

executive principle ; the latter would have abolished the presi-

dency and replaced it by an executive council of three elected

from contiguous districts with each holding a veto power

over the acts of the others.*^ On the following day, Andrew
Johnson of Tennessee proposed to the Senate a resolution

to provide for "alternating the President and Vice-President

every four years between the slaveholding and the non-

slaveholding States during the continuance of the Govern-

ment";*^ and on January 11, 1861, by far the most elabo-

rately analyzed plan for a dual executive was presented to

Congress by R. M. T. Hunter of Virginia.*^ As late as

March 20, 1861, the Convention of the People of Arkansas

resolved that "the President and Vice President of the

United States shall each be chosen alternately from a slave-

" R. K. Cralle, ed., Works of Calhoun, I, 77, 78.

396. *- Ibid., 82-83.
*i Congressional Globe, 36 Cong., 2 sess., " Ibid., 329.
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holding and non-slaveholding State : but in no case shall both

be chosen from slaveholding or non-slaveholding States."
**

Applications in the Judicial Department

The possibilities of the judicial department were quite

similar to those of the executive. To establish a check within

the machinery of the judiciary was to control in no small

degree the nature and scope of national activities. And as

was true of the presidency, so here the South did maintain

representation out of all proportion to its strength, for until

i860 "the major part of the Justices of the Supreme Court

of the United States had been Southern in every year of its

existence." *^ Although it is true that sectionalism played

a negligible role on the Supreme Court Bench, and although

it is furthermore true that John Marshall of Virginia prob-

ably did more than any other one man to destroy Southern

reliance upon the principle of local self-government, it can-

not be denied that Southern political thought more than once

received recognition in the opinions and decisions of this

Court.*'

Yet the South could no more rely upon continued control

over the judiciary as originally constituted than it could upon

continued control of the presidency; for, as was often

pointed out, the judiciary, like the other two departments,

was susceptible to Northern domination whenever the will

existed in the North to exercise this control. Never was this

possibility more plainly presented than in the Southern Re-

view of 1830: "Without, however, supposing any liability

to change, or even to modify an opinion from the mere in-

fluence of office, it must be obvious to all who study the oper-

ation of our government, that it is in the power of its au-

thorities, by appointment, to shape the opinion of the

Supreme Court in such a manner, that, after a given time,

" From p. 10 of the resolutions which com- *° Edward Charming, History of the United

pose Document 16 of the Virginia Con- States, VI, 2.

stitutional Convention of 1S61. ^ Cf., infra., p. 145.
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it shall respond to any decision of a permanent majority,

and uphold their doctrines. Independently of the variations

which office may be suspected to produce, who can doubt,

that as vacancies occur, men will be selected to fill this high

station, for opinion's sake, as well as for their talents; and

that none will be called to construe the Constitution, whose

doctrinal views shall not have been previously known and

considered. . . . Such as are disposed to resist the assump-

tion of power, or, in a word, the minority, must not, for a

moment, think of confiding their rights to the decision of

such a tribunal. They must, at once, plead to the jurisdic-

tion."
''

As in the executive, so here adequate protection for the

South from the judiciary demanded a reorganization of the

structure of that department. Proposals to that end, though

more numerous during the middle period than those for

executive reorganization, were of less consequence. In 1822,

Thomas Ritchie came out in the Richmond Enquirer with a

proposal to abolish the Supreme Court entirely, and to sub-

stitute in its place an elective council or tribunal selected by

the state legislatures. Such a tribunal, he thought, would

guard the rights of the states as well as those of the central

government.*® A number of other proposals were advocated

for establishing some tribunal above the Supreme Court to

settle disputes between the central and local units of gov-

ernment, but these Ideas were seldom developed sufficiently

to show their utility in the application of the principle of the

concurrent voice.*^

_ But when a drowning South of i860 was clutching des-

perately at every hope of safety, however futile, several con-

crete propositions were advanced for a reorganization of the

judiciary along sectional Hnes. R. M. T. Hunter presented

« "The Tribunal of Dernier Resort," i'oMf/i- ^' H. V. Ames, Proposed Amendments to

em Review, November, 1830. VI, 430, the Constitution, American Historical Asso-

431. ciation, Annual Report, 1896, II, 160-161.

«C. H. Ambler, Thomas Ritchie, 81.
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^

such a proposal along with his scheme for changes in the

executive department. The Supreme Court, he thought,

"should consist of ten judges— five from each section—
the Chief Justice to be one of the five." And furthermore, in

order "to make this check efficient, it should be provided that

the judges of the Supreme Court in each section should be

appointed by the President from that section." ^° Likewise,

Andrew Johnson, as a part of his joint resolution for changes

in the structure of the national government, proposed to di-

vide the Supreme Court into three classes, with the judges

of each class to be appointed for a twelve-year term, ''Pro-

vided, however, That all vacancies occurring under the pro-

visions of this section shall be filled by persons, one half of

whom shall be chosen from the slaveholding States, and the

other half with persons chosen from the non-slaveholding

States, so that the Supreme Court will be equally divided

between the slaveholding and the non-slaveholding States."
^'^

Inasmuch as the application of any of the executive or

judicial plans for reorganizing the structure of the law-

enforcing and law-interpreting branches of the national gov-

ernment depended in the first instance upon the adoption of

these plans by Congress, the South turned to the legislature

as the only department possessing possibilities of putting

into operation effectively the principle of the concurrent

voice in the structure or proceedings of the national gov-

ernment.

Applications in the Legislative Department

In the provisions of the Constitution requiring more than

a numerical majority vote for congressional action is found

one source of protection for a Southern minority— a source

that was recognized as such even at the time the Constitu-

tion was framed and adopte^. For, in the Constitutional

'"Speech in the Senate, January ii, 1861. ^^ Ibid., 83. Remarks in the Senate, De-

Congressional Globe, 36 Cong., 2 sess., pp. cember 13, i860.

329, 330.
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Convention of 1787, a heated sectional debate developed

between an agricultural South and a commercial North over

the regulation of commerce by an extra-majority vote,

wherein the Southern members finally yielded to the bare-

majority principle only in return for guarantees against leg-

islative interference with the slave-trade before 1808.^^

George Mason, however, was not satisfied with this com-

promise; so, in his Objections to the Federal Constitution,

he maintained that by "requiring only a majority to make
all commercial and navigation laws, the five Southern States,

whose produce and circumstances are wholly different from

that of the eight Northern and Eastern States, may be

ruined. . . . Whereas requiring two-thirds of the members

present in both Houses would have produced mutual mod-

eration, promoted the general interest, and removed an in-

superable objection to the adoption of this government." ^^

Though the Southern members of the Convention^ were

defeated in their attempts to apply the extra-majority prin-

ciple to the regulation of commerce, they were influential in

successfully introducing the idea into other provisions of the

Constitution. In seeking to justify a similar application of

the concurrent voice to his own state, Abel P. Upshur ex-

plained to the Virginia Constitutional Convention on Octo-

ber 29, 1829, how the extra-majority principle had been

effectively utilized in the Federal Constitution as an instru-

ment for minority protection: "Look first at the Federal

Government, whether in its Executive, its Legislative, or

its Judicial Department ; and we shall find, that a majority is,

in many instances, subject to the control of a minority,

greater, but by a single unit, than one-third of the whole.

^^ Max Farrand, ed.. Records, II, 449-453. the concurrence of three fourths of the

The fear of numerical majority control whole number of the members of both

of navigation of the Mississippi led the houses respectively." Jonathan Elliot, ed.,

Virginia Ratifying Convention to propose Debates, (2 ed.) Ill, 660, 499-516.

as a constitutional amendment that no ^^ K. M. Rowland, Life of George Mason,
treaty regulating the right of navigation on II, Appendix, 389.

American rivers should be ratified "without
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If the President of the United States, shall refuse to sign

a bill, passed by both Houses of Congress, and shall return

that bill to them with his reasons for such refusal, the con-

sent of two-thirds of the members of both houses is requi-

site before such bill can become a law. The Senate of the

United States hold a double capacity, being a branch, as well

of the Executive, as of the Legislative Department of Gov-

ernment, and when it acts in its Executive capacity, two-

thirds of the members present must concur, before any treaty

formed by the President, can receive its due ratification.

Here, again, and in concerns too, of the utmost importance,

a majority is subject to the will of the minority. So, in the

Judicial Department, (the quasi Judicial, at any rate, for

the Senate when it sits to try impeachments, is, in fact, a

Judicative power, and acts entirely in a Judicial character;)

when the Senate thus sits, two-thirds of the members present

are necessary to convict the party impeached. Here, again,

is found a minority, controlling the will of the majority." ^*

A second proposal for establishing a concurrent voice in

Congress was based upon the bicameral principle of legis-

lative structure. With Congress divided into the two

branches, a House and a Senate, this plan provided that the

North should control one branch; the South, the other.

Then, since the concurrence of both houses was necessary

for the enactment of national legislation, no measure would

become law without the consent of both sections of the

Union. This suggestion also had its origin in the Federal

Convention, for on June 30, 1787, after discussing the divi-

sion of interest between the Northern and Southern states,

and after further declaring that "if any defensive power
were necessary, it ought to be mutually given to these two

interests," James Madison proposed that the people "should

be represented in one branch according to the number of

free inhabitants only; and in the other according to the

** Proceedings and Debates of the Virginia Convention of 1829-1830, 93.
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whole no. counting the slaves as if free." By such an ar-

rangement, so he explained, "the Southern Scale would have

the advantage in one House, and the Northern in the

other." ''

Madison's proposal received little consideration in 1787,

but in the middle decades of the Ante-bellum Period, the

South revived the principle with added interest. Thus, in

1848, John C. Calhoun pointed out how the controversy

between the upland and lowland sections of his own State

of South Carolina had been settled by giving the lower sec-

tion a decided preponderance in the Senate and the upper

section "a preponderance, equally decisive, in the House of

Representatives." And by so doing, "an equilibrium was

established between the two sections in the legislative de-

partment of the government; and, . . . the government

. . . was converted into that of the concurrent majority,

and made, emphatically, the government of the entire popu-

lation,— of the whole people of South Carolina ;— and

not of one portion of its people over another portion. The
consequence was, the almost instantaneous restoration of

harmony and concord between the two sections." ^'^

In 1850, the concurrent majority principle applied to the

bicameral feature in the structure of Congress was twice

ably defended as an effective protection to the South. In

that year, both Jefferson Davis and David L. Yulee argued

for the adoption of this phase of the theory in their speeches

before the United States Senate. From early experiences

that transcended state boundaries, both these men were

peculiarly devoted to the South as a section. David L. Yulee,

two years the younger, was born on June 10, 18 10, in

St. Thomas, West Indies, brought up in Norfolk, Virginia,

and studied law in St. Augustine, Florida; whereas, Jeffer-

son Davis, though born and educated in Kentucky, lived for

" Max Farrand, ed., Records, I, 486-487. Cralle, ed., Works of Calhoun, I, 404, 405.
'' Discourse on the Constitution, R. K.
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the greater part of his life upon a large plantation in Missis-

sippi. Both men entered public life in the forties, and both

preceded their election to the Senate by an apprenticeship

in the House of Representatives, though Davis interpolated

his rise from the House to the Senate with gallant service

in the Mexican War. Now, in 1850, they were fighting on

the floor of the Senate shoulder to shoulder in defense of

the South. Incidentally, both were to leave the Senate in

185 1, until re-elected for further service in the later years

of the decade ; and, oddly enough, both were to bid farewell

to the Senate together on January 21, 1861, to take up im-

portant positions in the new government of the Southern

Confederacy.

On February 13, 1850, Davis spoke as follows: "I be-

lieve, Mr. President, it is essential that neither section have

such power in Congress as would render them able to tram-

ple upon the rights of the other section of this Union. It

would be a blessing, an essential means to preserve the Con-

federacy, that in one branch of Congress the North and in

the other the South should have a majority of representa-

tion. ... if legislation was restricted and balanced in the

mode I have suggested. Congress would never be able to

encroach upon the rights and institutions of any portion of

the Union, nor could its acts ever meet with resistance from

any part of it. . . . Whenever you take from the people

of this country the confidence that this is their Government,

that it reflects their will, that it looks to their interests, the

foundation upon which it was laid is destroyed and the fabric

falls to the ground." " Six months later, Yulee maintained

that to "produce a perfect check or counterpoise— an effec-

tive balance— by a means to which a legislative policy is

competent, each section should have control of one of the

legislative branches; and as the North is in admitted ascen-

" Appendix to the Congressional Globe, 31 Cong., i sess., 150.
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dency in the popular branch, the South should be allowed a

preponderance In this body." ^®

Failing in all attempts to apply these principles, the South

of the middle decades was forced to concentrate Its atten-

tion on that single aspect of the concurrent voice actually

in operation In the legislative department; namely, the prin-

ciple of the sectional equilibrium In the Senate. In the speech

from which excerpts have been quoted above, Yulee doubted

whether "in the progressive jfierceness which seems to mark
the antagonism of the sections, anything that is competent

to legislative power, short of the surrender of one branch

to each section" would suffice to maintain peace and har-

mony; but he admitted that "thus far an equahty of repre-

sentation in this body has been deemed sufficient, and has

answered to a certain extent, though not In a perfect degree,

the purpose of a practical check in the power of the two

sections."
^^

The sectional equilibrium In the Senate is a product of

the Missouri Compromise of 1820, and as such, it marks

the point of transition from dependence upon local self-

government to dependence upon the concurrent voice as the

chief source of protection to Southern minority Interests

within the Union. From the protracted congressional de-

bates of 18 19-1820 that revolved around the topics of Mis-

souri, slavery, and the territories, David L. Yulee in 1850

extracted sufficient evidence for a convincing argument to

prove that the South, In renouncing Its constitutional claim

to the protection of slavery in all the territories, received

in return a guarantee of a sectional equilibrium in the Senate

to be secured by carving only slave states from the territory

to the south of the north latitude line 36° 30' and only free

states from the territory to the north of that line. As was

true with the plans for the admission of Maine and Missouri

^^ Ibid., 1 162. '^^ Ibid., 1162.
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at that time, the sectional equilibrium was to be maintained

by admitting slave and free states in pairs.®°

To what degree this principle established in 1820 was ap-

plied thereafter, James F. Dowdell, a representative from

Alabama who was born in Georgia and educated in Virginia,

related in an historical review presented to the House on

July 28, 1856: "Missouri . . . adjusted the scales, and

each section had twelve States. Michigan came in in 1837,

and Arkansas In 1836. Iowa and Florida were embraced in

the same bill, but owing to a disputed boundary between

Iowa and Missouri, Iowa was not admitted until 1846.

Florida came in the year previous, 1845. Texas was ad-

mitted In 1845, 3.nd Wisconsin in 1848. ... By its \_i. e.,

Texas's] acquisition the South was enabled to maintain her

relative strength— a matter of vital Import to the safety

of her rights under the circumstances, when a large party

was struggling for supremacy in the northern States, for the

purpose of controlling the Federal Government, to circum-

scribe and destroy southern institutions. The addition of the

six States last mentioned left the two sections in 1848 with

fifteen States each. . . . The two sections were equal in the

number of States, and therefore possessed equal political

power in the Senate." ®^

David L. Yulee, In the course of a similar review on

August 6, 1850, declared that temporary Irregularities in

the application of the principle were "rendered Immaterial,

because, whenever that was the case. It was well understood

that a balancing State was In progress of formation, soon

to restore the equality." ^^ That the operation of the prln-

*" Ibid'., 1162-1163. On February 20, 1820, without bringing in at the same time a

William Plumer, Jr., representative from slave state to preserve the balance." E. S.

New Hampshire, thus wrote to his father Brown, ed.. The Missauri Compromises and

concerning proceedings in the House: Presidential Politics, 1820-1825. Fro-tn the

"Many of the Southern members openly Letters of William Plumer, Jr., 11.

avow their intention— They say they have *^ Appendix to the Congressional Globe,

now an equality in the Senate, eleven slave 34 Cong., i sess., 1059.

holding, & eleven free state, & they '^ Appendix to the Congressional Globe,

are determined not to admit a free state 31 Cong., i sess., 1162.
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ciple was well known and generally conceded appears from

a report of a committee on territories concerning the admis-

sion of Florida into the Union made to the House on June

17, 1844: "The practice has now, since the date of the Mis-

souri Compromise, very properly become one of settled pol-

icy to preserve, as nearly as possible, in one of the branches

of the Legislature of the Union, that balance of power be-

tween two of the great divisions of the republic, which is so

important to the harmony and security of the whole, and

to the permanency of the Union. It is right that every sec-

tion of this happy and prosperous confederacy should not

only be, but feel itself to be, secure against any unjust or

unequal action of the Federal Legislature upon those of their

interests which may in somewise conflict with the interests,

policy, or prejudices of other portions. It is only thus that

there can be preserved that entire confidence and happy har-

mony which is so desirable to be maintained by all just and

conciliatory means." ^^

How intensively did the South rely upon the sectional

equilibrium in the Senate as a source of protection after

1820? This question may be answered first, by the Southern

support accorded the Missouri Compromise line separating

the new Northern free states from the new Southern slave

states by the north latitude of 36° 30'; and, secondly, by the

vigorous Southern defense of this principle when it was
threatened with destruction by the admission of California

in 1850.

As a basis for the maintenance of sectional equality in the

Senate, the South defended the Missouri Compromise line

almost with unanimity. At least, such was the conclusion of

Alexander H. Stephens, who made a study of the subject the

results of which he laid before the House on February 17,

1854. At that time, Stephens provided an adequate answer

to our first inquiry when he spoke in part as follows: "The

'^ House Report, III, no. 577. 28 Cong., i sess., 3.

106



PRINCIPLE OF THE CONCURRENT VOICE

first time that this question came up afterwards, was within

twelve months from the date of the act itself, and before

the same Congress. It came up on the application of Mis-

souri for admission. . . . The whole South were for letting

her be admitted, and the entire North, nearly, were against

it. ... on the direct vote for the admission of Arkansas

with a constitution tolerating slavery, though she was south

of 36° 30', there are fifty-two names, under the lead of Mr.
Adams, in the negative— every one of them, I believe, from

the North. . . . When, therefore, the bill to organize a

territorial government for Oregon came up in this House
on the 15th of January, 1847, Mr. Burt, of South Carolina,

to take the sense of the North directly upon the question of

abiding by this line of 36° 30', moved, as an amendment to

that clause in the bill which excluded slavery forever from

the Territories, these words :— 'inasmuch as the whole of

said Territory lies north of 36° 30' north latitude, known as

the line of the Missouri compromise.' . . . Here is the vote

upon this question: there were in this House then 82 votes

for Mr. Burt's amendment, and 113 against it! Of these

noes, every man was from the North. Every southern man
in the House voted for it. . . . This proposition in the Sen-

ate was moved by Mr. Douglas. It received every southern

vote in that body, . . . The proposition was made in this

House, on the part of the South, for the last time, on the

13th day of June, 1850. . . . This proposition was rejected

in Committee of the Whole upon a count by tellers— ayes

78, noes 89. It was the last time, sir, it was ever offered." ^^

The Southern stand for the sectional equilibrium was
even more impressively revealed in the defense of that prin-

ciple during the congressional debates of 1850 over the ad-

mission of California into the Union as a free state. Never
did a Congress so exhaust its intellectual resources upon the

science of effective minority control in government as dur-

^ Appendix to the Congressional Globe, 33 Cong., i sess., 193, 194, 195.
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Ing those first eight months of 1850. Among the outstanding

leaders in the Southern cause at this time was Henry Wash-
ington Hilliard, representative from Alabama. Born in

Cumberland County, North Carolina, in 1808— the year

that gave birth to Jefferson Davis across the mountains in

Kentucky— Hilliard, like so many other leaders in South-

ern thought, soon joined the caravan of prosperity seekers

that moved into the new Southwest. He stopped over at

Columbia, South Carolina, long enough to be graduated

from what is now the State University, and again at Athens,

Georgia, for a brief practice of law before he proceeded to

Tuscaloosa to become a professor at the University of Ala-

bama. In 1836, he entered upon a colorful political career

that was to be brought to a close forty-five years later with

the termination of his ministry to Brazil.

On February 14, 1850, with the conflict over California

already at white heat, Hilliard addressed the House of Rep-

resentatives : "If we should admit California into the Union

as a State, with the boundaries now claimed by its inhabi-

tants, without receiving guarantees for the protection of our

rights in other portions of the territories belonging to us,

we should transfer the scepter of political power at once and

forever into the hands of the enemies of our institutions,

and the slaveholding States would enter upon a fixed, dreary,

hopeless minority in the face of a growing aggression which

threatens our very existence. To-day we hold a balance in

the Senate of the United States, but the entrance of another

non-slaveholding State into the Union would turn that bal-

ance against us. We shall never be stronger than we are

to-day." ''

Six months later, Florida'^s greatest exponent of the South-

^ Congressioital Globe, 31 Cong., i sess., day that will not be far removed from politi-

358-359- "Sir, the day that the balance cal revolution, anarchy, civil war, and

between the two sections of the country— widespread disaster." John C. Calhoun,

the slaveholding States and the non- speech in the Senate, February 19, 1847.

slaveholding States— is destroyed, is a Ibid., 29 Cong., 2 sess., 434-
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ern cause, David L. Yulee, undaunted by the prolonged

struggle that was growing more hopeless every day, again

struck for the South upon the floor of the Senate: "While
the increase of power in the Senate is not necessary to the

North, it is vital to the South. In the first place the North
is in undisputed and unchangeable possession of the House
of Representatives. Her power of defence is therefore per-

fect. The South has no such element of power in the Gov-

ernment. In the next place, the South has an interest [slav-

ery] much more sensitive than that which distinguishes the

Northern section. ... A defensive power, therefore, is

more essential to us than to them." ^®

Another week of excitement passed in the Senate, and on

August 13, the very day that the Senate voted to admit Cali-

fornia as a free state, Jefferson Davis again spoke out

strongly in defense of the South: "We stand on the verge

of an act which is to form an era in the history of our coun-

try. Now, for the first time, we are about permanently to

destroy the balance of power between the sections of the

Union, by securing a majority to one, in both Houses of

Congress; this, too, when sectional spirit is rife over the

land, and when those who are to have the control in both

Houses of Congress will also have the Executive power in

their hands. . . . When that barrier for the protection of

the minority is about to be obliterated, I feel we have reached

** Speech on August 6. Appendix to the more than this; it requires an equality or

Congressional Globe, 31 Cong., i sess., a proximate equality, in the number of

1 162. For a typical attack upon the main- slaves and freemen. And this must be

tenance of the sectional equilibrium in perpetual! . . . The theory of a new politi-

the Senate, note the following lines from cal equilibrium claims that it once existed,

William H. Seward's speech in the Sen- and has been lost. When lost, and how?
ate on March 11, 1850. "What is pro- It began to be lost in 1787, when pre-

posed, is a political equilibrium. Every liminary arrangements were made to ad-

political equilibrium requires a physical mit five new free States in the Northwest

equilibrium to rest upon, and is valueless territory, two years before the Constitution

without it. To constitute a physical equilib- was finally adopted— that is it began to

rium between the slave States, and the be lost two years before it began to exist!"

free States, requires first an equality of Appendix to the Congressional Globe, 31

territory, or some near approximation; and Cong., i sess., 263.

this is already lost. But it requires much
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the point at which the dechne of our Government has com-

menced." ®''

That the sectional equilibrium in the Senate was the last

hope of the South in maintaining a concurrent voice in any

of the three departments of the national government ap-

peared beyond question to David L. Yulee who spoke to this

effect in the Senate on August 6: "But it may be said that

because the political balance in the Senate is lost, all is not

lost— that the Executive and Judicial departments are com-

petent, by the veto of the one and the judicial intervention

of the other, to prevent unconstitutional legislation to our

prejudice. . . . To the same extent to which the North is

in the ascendant in the two branches of Congress will it be

in the ascendant in the Electoral Colleges. With the power

to make a President in defiance of Soutltern opposition, the

North may effectually reduce to her control the Executive

department. With a Northern Executive to nominate

Judges, and a Northern Senate to confirm, how long would

it be before the Supreme Bench might be filled with judges

imbued with Northern sentiments and bias, and instrumental

to Northern purposes of aggression? . . . There is no

shield, then, for our rights in the Executive or Judicial de-

partments, when the full control of the Legislative depa[r]t-

ment shall have settled down in the North. When that time

comes, the whole unchecked power of the Government will

be consolidated in the North, and the South will hold her

existence at the mercy of that dominant power." ^®

On September 9, 1850, California was admitted into the

Union. Two months later, Langdon Cheves, active at the

age of seventy-four, remarked in the Nashville Convention,

which had been called to consider the sources of Southern

protection within the Union: "the balance of the Govern-

•' Appendix to the Congressional Globe, earlier presented a similar argument in his

31 Cong., 1 sess., 1333. farewell address to the Senate, March 4,

^Appendix to the Congressional Globe, 1850. Congressional Globe, 31 Cong., i

31 Cong., 1 sess., 1162. Calhoun had sess., 452.
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ment Is destroyed forever; and it is beyond the power of

our opponents to restore it, even if they had the wish to do

so." ®^ Another two months passed, and the Southern Quar-

terly Review came out with an article entitled "Is Southern

Civilization Worth Preserving?" wherein it was recognized

that the death-knell of the concurrent voice in the three de-

partments of the national government had been sounded.

"Between slavery and non-slavery the balance of power

was nicely poised, and its equilibrium adjusted. ... Is it

so now? . . . The North is the government; the South

holds nothing under the constitution— bare sufferance is

her only tenure." After showing the futility of reliance upon

the executive or the courts, the article reverted to the Senate

as the last stronghold of the South : "The last, the best, the

strongest guarantee, senatorial equality, has gone. The ad-

mission of California has at once, and forever, destroyed

the equality between the sections, which had existed from

the adoption of the constitution."
'"^

For a decade yet, seeds of a restoration of the sectional

^ speech of the Hon. Langdon Cheves in for the success of the Walker Tariff Bill.

the Nashville Convention, November 15, H. B. Learned, "Casting Votes of the

1850, pamphlet, 16. Vice Presidents 1789-1915," American His-

'"A reprint from the Southern Quarterly torical Review, April 15, 1915. Vol. XX,
Review, January, 1851, published as a 574. Otherwise the casting votes of the

pamphlet by the Southern Rights Associa- Vice-Presidents were not significant in the

tion at Charleston, South Carolina, 1851, sectional controversy. It would seem that

pp. 6, 27. It is most surprising that if the doctrine of the sectional equilibrium

throughout the entire struggle for the were carried to its logical conclusion, every

maintenance of the sectional equilibrium issue of sectional importance would be

in the Senate, no attention was given to finally decided by the casting vote of the

the dominating position of the Vice-Presi- Vice-President. In this connection, it is

dent, who possessed the constitutional interesting to note that the office of Vice-

power to cast the deciding vote in case President was created in order not to dis-

of a tie. Twice this decisive power was turb the equality of state representation

exercised in settling issues that had a in the Senate by having to choose a pre-

direct bearing upon the sectional contro- siding officer from among the regular

versy. On February 20, 181 1, Vice-Presi- members. In any event the Vice-President

dent Clinton, a state-rights Democrat of must come from one of the states, but

New York, cast the deciding vote that under the plan adopted he would be elected

defeated the measure designed to renew by all the people and represent all the

the charter of the first United States Bank; people. A. J. Beveridge, "The Ffth Wheel
and on July 28, 1846, Vice-President G. M. in Our Government," The Century Maga-
Dallas, a Democrat of Pennsylvania, cast sine, December, 1909, Vol. 79, p. 209.

two deciding votes that were responsible
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equilibrium were strewed broadcast over the land; but, with-

out the Northern desire to restore this equilibrium, they

were as seed sown upon barren ground. And the South as a

whole now cared little for the sowing/^

Applications in Political Parties

Aside from the three great departments of the national

government, there existed one other institution through

which the South might establish its concurrent voice in the

realm of national governmental activities. That institution

had developed entirely through custom and beyond the pale

of the law
;
yet it had wielded an ever increasing influence in

the central government— an influence so great that to con-

trol this institution was ultimately to dominate all the ma-

chinery of the national government; for that extra-legal

jpvernmental agency was the institution of political parties.

"If the dominant party finds the senate in their way," wrote

A. B. Longstreet in 1837, "the senate will be instructed out

of the way— If the Supreme Court stand in their way; the

party makes the President and the President makes the

Judges, and he will soon mold them at his will— or they will

lay off new circuits enough, to put a majority of new

judges on the bench. It ifecertainly true that [there] is not a

more irrespo[n]sible unapproachable despotism under

heaven, than a dominant party united by local interests and

acting under a constitutional form of Government." ^^ Of
like mind was John C. Calhoun, for in his Discourse on the

Constitution he wrote: ""Nor can the veto power of the

" For attempts at restoration, see C. H. ciple or the Sectional Equilibrium : How
Ambler, ed., Correspondence of Hunter, It Was Created— How Destroyed — How
American Historical Association, Annual It May Be Restored; and the Journal of

Report, 1916, II, 265; Henry Cleveland, the Virginia Convention of 1861, Appendix,

ed., Stephens in Public and Private with Journal of the Committee of the Whole, 127-

Letters and Speeches, 646; H. D. Capers, 132. Further material may be found in

Life and Times of Memminger, 276; L. E. R. R. Russel, "Economic Aspects of

Chittenden, Proceedings of the [Peace} Southern Sectionalism," Illinois University

Convention, 447; E. A. Pollard, Lost Catise, Studies, XI, 58, 217.

94; U. B. Phillips, Life of Toombs, 210; "Letter to M. B. Lamar. C. A. Gulick,

"Barbarossa" [John Scott], The Lost Prin- Jr., ed.. Papers of Lamar, II, 2.
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President, or the power of the Judges to decide on the con-

stitutionahty of the acts of the other departments, furnish

adequate means [of protection] . . . for the plain reason,

that the party combinations which are sufficient to control

the two majorities constituting the elements of the govern-

ment of the United States, must, habitually, control all the

departments." "

With the political party, therefore, the South, seeking

protection for its minority interests, was forced to contend,

hoping by some process to convert It from a threatening in-

strument of encroachment to a possible vehicle of protection.

This conversion was everywhere deemed essential, since the

South entertained no hope of abolishing parties entirely. "It

is in vain to say the monster party may be destroyed," wrote

Thomas Cooper, the versatile South Carolinian, in 1830,

"people who honestly, and with views and intentions equally

honest, differ on principle, must ever remain two parties." ^*

In 1847, Thomas L. Clingman maintained that in "a coun-

try like this, political parties will always exist" ;
" and In

1852, Alexander H. Stephens insisted that "in all free coun-

tries where the principle of representation Is recognized and

acted upon, there will necessarily be parties. Because perfect

agreement upon public questions and measures can hardly

be expected. And the friends and opponents of measures

will act in opposition to each other."
''^

Jlhe peculiarly Southern problem of the political party

was that of preventing organization along sectional Imes.

Perhaps no problem In Southern political thought was more

widely appreciated or more often discussed. At the begln-

" R. K. Cralle, ed., Works of Calhoun, I, Appendix to the Congressional Globe, 32

335. Cong., I sess., 460. Like sentiments were
'* Thomas Cooper, Consolidation. An Ac- expressed by Thomas Jefferson, Notes for

count of Parties in the United States (2 an Inaugural Address, P. L. Ford, ed.,

ed.), 26. Writings of Jefferson, VIII, i, note; and
'° Speech in the House, December 22, 1847. by James Madison, Letter to Robert Walsh,

Appendix to the Congressional Globe, 30 November 17, 1819. Gaillard Hunt, ed.,

Cong., I sess., 45. Writings of Madison, IX, 12.

'* Speech in the House, April 27, 1852.
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ning of the middle decades two old leaders in the school of

state rights offered their warnings. In 1819 James Madison

queried: "Should a State of parties arise, founded on geo-

graphical boundaries and other Physical & permanent dis-

tinctions which happen to coincide with them, what is to

controul those great repulsive Masses from awful shocks

ag^'^ each other?" ^'^ During the following year, Thomas
Jefferson, after paying due respect to the uniting effect of

parties in the past, expressed the fear of a reorganization

over the slavery issue and along sectional lines, until strife

between these parties "would kindle such mutual and mortal

hatred, as to render separation preferable to eternal dis-

cord." ''

Other leaders in the South were willing to carry on this

note of warning. In 1847, Jefferson Davis hoped that the

Southern Democrats "will happily avoid the worst of all

political divisions— one made by geographical lines

merely" ;

''^ two months later Thomas L. Clingman con-

tended that whenever "you see political parties divided by

strict geographical lines, the Union is virtually at an end" ;

®°

and in 1849, Howell Cobb and others in a general letter to

their constituents in Georgia, opposed the Southern Ad-

dress of that year because it "seemed to us to foreshadow

a result in the organization of a sectional party, which would

neither promote the interests nor strengthen the securities

of the South." ''

" Gaillard Hunt, ed., Writings of Madison, ™ Letter to C. J. Searles, September 19,

IX, 12. 1857. Dunbar Rowland, ed., Davis, Con-
''^ Letter dated April 13, 1820. Virginia stitutionalist, I, 95.

Mason, Life and Correspondence of James ^^ Speech in the House, December 22, 1847.

M. Mason, 61. See also, Nathaniel M'acon Appendix to the Congressional Globe, 30

of North Carolina, speech in the Senate, Cong., i sess., 47.

January 20, 1820. Annals of Congress, ^"^ R. C. Brooks, ed., "Howell Cobb Papers,"

16 Cong., I sess., 220. Macon, as did Georgia Historical Quarterly, June, 1921.

others, referred to Washington's admonition V, no. 2, p. 40.
,

to avoid geographical parties. Washington's In the early fifties, James A. Seddon
Farewell Address, September 17, 1796. wrote R. M. T. Hunter that Southern

J. D. Richardson, ed., Messages and protection cannot lie in a separate political

Papers, I, 216. organization, for "it is apparent, their
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Having set out to prevent-the organization of sectional

parties, the Southern poHtical philosopher developed a the-

ory of ideal party combinations directed to that end.

Thomas L. Clingman, who was elected as a Whig from

North CaroHna to the Twenty-eighth Congress (1843-

1845) ^^^ ^s a Democrat from the same State to the Thir-

tieth Congress (i 847-1 849) was well qualified both from

experience and by training— for he was graduated from the

University of North Carolina— to present an acceptable

philosophy of party combinations. This he did in a speech

before the House of Representatives on December 22,

1847: "Unquestionably, the safest and best parties are

those based upon differences of opinion as to the mode of

administering the Government, and as to the measures it

should carry out; . . . because such is the nature of the

human mind that such parties will have members in every

class of society and every section of the country. States,

counties, neighborhoods, and even families, are divided, and

the minorities, as well as the majorities, in their zeal to de-

fend their views and make converts out of opponents, dif-

fuse in every section correct notions as to their respective

opinions ; so that, by this interchange of sentiment, produced

by a collision ramifying itself into every portion of the com-

munity, the excitement is 'kept within due bounds, and both

parties are satisfied as to the honesty and patriotism of their

opponents, as classes, and are rendered tolerant and liberal

in their intercourse with each other. . . . every great party

has numbered among its members men of all classes and pur-

suits, as well as of all sections of [the] country." ®^

In this position Clingman was ably supported by Samuel

J. Tilden, even though the latter did not express his opin-

cause as a political one is lost and thus 1916, II, 137. See also the Whig platform

separate action would be more than prepos- of 1856. K. H. Porter, ed.. National Party
terous •— would be suicidal." C. H. Ambler, Platforms, 50.

ed., Correspondence of Hunter, American ^^ Appendix to the Congressional Globe, 30

Historical Associatkin, Annual Report, Cong., i sess., 45, 46.
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ions upon the subject in a comprehensive way until i860.

In a letter to William Kent, dated October 26, of that year,

Tilden, whose place in history belongs more properly to the

post-war period, thus expressed himself: "The tendency of

parties is to draw the various political elements into two

divisions and to equalize those divisions. The minority

adopts enough of the ideas of the majority to attract those

who are nearest to the line of division; and the majority, in

struggling to retain them, makes concessions. The issue is

thus constantly shifting 'with the wavering tide of battle,'

until the policy which at last prevails has become adjusted

so as nearly to represent the average sense of the whole

people. ... In shaping the policy which emerges from the

conflict, the minority acts a part scarcely less important than

the majority; and the dissentients are thus prepared to ac-

cept the result. Such is the process by which the will of all

the parts of the community is collected, averaged, and repre-

sented in the policy finally agreed upon." ®^

How to apply this theory was the real problem facing the

Southern politician— a problem that was all the more dif-

ficult because of the growing intensity of sectional peculiari-

ties separating the North from the South. It was not an

easy matter to obliterate the identity of the two sections in

order to maintain political parties on broad national lines;

but it was in this endeavor that John C. Calhoun justified

his nationalism in 18 17; for in defense of his position at

that time he declared that whatever "impedes the intercourse

of the extremes with this, the center of the Republic, weak-

ens the Union. The more enlarged the sphere of commer-

cial circulation, the more extended that of social intercourse;

the more strongly are we bound together; the more in-

separable are our destinies." ^* Alexander H. Stephens took

a similar position in 1848 when he advocated national ap-

^^ John Bigelow, Writings and Speeches of ^* Speech in the Senate, February 4, 1817.

Samuel J. Tilden, I, 290. Annals of Congress, 14 Cong., 2 sess., 854.
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propriations for a telegraph. He hoped to see the day "when

our whole body politic would be knit together, and the wires

communicating intelligence from one extremity to the other,

would make us more and more one people." *^

But whartever was lacking in the fundamental bases for

genuine national political parties cutting athwart sectional

lines was more than offset by the skill of Southern politicians.

"It is true," wrote Edward A. Pollard of Virginia, just after

the Civil War, "that the numerical majority of the North

the South held long in check by superior and consummate

political skill. Party complications were thrown around the

Sectional Animosity." ^^ These complications were found in

the two major political parties of the middle period, the

Whigs and the Democrats, both organized on national prin-

ciples and receiving support from all sections of the Union,

Lpaders in the defense of the South were found in opposite

political camps, often voting against each other on impor-

tant political issues. "You see Southern Senators voting for

a tariff which they themselves repeatedly condemned and

reprobated," wrote Langdon Cheves in disgust at party in-

fluences in 1844; ^'^ but what did these shifting divisions

among Southern leaders matter if more was to be gained by

using the party as a vehicle of protection to Southern insti-

tutions and as a check to oppressions upon Southern rights?

Perhaps the best measure of the effectiveness of Southern

attempts to maintain political parties "on broad, national

Republican principles" is found in the electoral vote cast by

states for President at four-year intervals. The decade of

the forties is typical. It was opened by a wild uproarious

"Speech in the House, June 12, 1848. the expense of having their motives aspersed

Congressional Globe, 30 Cong., i sess., 826. and misconstrued by their friends, rela-

^ Edward A. Pollard, Lost Cause, 62. tions, and neighbors, arrested sectionalism

^ Letter of Hon. Langdon Cheves to Edi- at home. They have stood by the Consti-

tors of the Charleston Mercury, pamphlet, tution, and by the rights of all sections."

4. "The Whig party of the South," de- Appendix to the Congressional Globe, 32

clared David Outlaw of North Carolina Cong., i sess., 678.

in the House on June 10, 1852, "have, at
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campaign— the first of Its kind in history— in which the

Democratic candidate Van Buren and the Whig candidate

WilHam H. Harrison were vying with each other for na-

tional support. The former was acclaimed as "the Northern

Man with Southern Principles," the latter as "the Southern

Man with American Principles." ®^ In that election, Illinois,

New Hampshire, and South Carolina were aligned for Van
Buren, against Connecticut, Mississippi, and Michigan for

Harrison. Four years later, Georgia, Louisiana, New
Hampshire, and New York supported James K. Polk of

Tennessee; while Massachusetts, Ohio, Maryland, and

North Carolina were for Henry Clay of Kentucky. ^^ In

1848, Alabama and Mississippi voted with Iowa and Maine

for Lewis Cass of Michigan, while Florida and Tennessee

united with Rhode Island and Vermont on Zachary Taylor

of Louisiana.

The sectional distribution of the popular vote in this last

campaign became a subject of special interest to Edward
Stanly, representative from North Carolina, who compiled

the returns in order to show that the South still retained an

effective source of protection in the Union and hence was not

at that time justified in resorting to drastic measures. These

are his figures

:

In What Are Called the Free States

Taylor received 925,646 votes

Cass " 812,855 "

Van Buren " 291,678 "

2,030,179

** The Northern Man with Southern Prin- pp. 263-270.

ciples, and the Southern Man with Ameri- ^ For an illuminating insight into party

can Principles, pamphlet. See also, Thomas conditions in Virginia in this campaign, see

Ritchie, Address of the Democratic Central the letters reprinted under the caption

Committee to the Voters of Virginia, Octo- "Virginia and Texas, 1844" in John P.

ber 24, 1840. Reprinted in John P. Branch Branch Historical Papers, June, 1913. IV,

Historical Papers, June, 191 1. Ill, no. 3, no. i, pp. 1 16-137.
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In the Slaveholding States

Taylor and Fillmore received 435)37^

Cass and Butler " 409,436

Van Buren " 299

845.113

From these facts, Stanly then pointed out that the Whig
candidate, Zachary Taylor, a Louisiana planter, "reported

to be the owner of two hundred slaves," received in the free

states over a hundred thousand more votes than did the

Democratic candidate Lewis Cass of Michigan "who is re-

ported to have said he thanked God he never owned a

slave— said he never would, and prayed for the abolition

of slavery !"'°

This was the goal towards which the Southern members

of both political parties were consciously working. Looking

forward to the presidential campaign of 1848, Jefferson

Davis expressed the hope that the forthcoming convention

of the national Democratic party "representing every sec-

tion of the Union, and elevated above local jealousy and

factious strife, may proceed to select candidates, whose prin-

ciples, patriotism, judgment, and decision indicate men fit

for the time and the occasion." ^^ Another appeal represent-

ing a more advanced stage of campaign oratory came from

the pen of Robert J. Walker, an adopted son of Mississippi,

whose greatest contribution to the theories of Southern pro-

tection was his insistence upon the acquisition of more slave-

territory from other nations to the south. In a public letter

intended for the voters at the election of 1856, Walker

*" Appendix to the Congressional Globe, Wilmot Proviso in this campaign and after,

31 Cong., 1 sess., 340. "So strong was see the letter of William L. Marcy to

party feeling with some gentlemen from Thomas Ritchie, November 29, 1849. C. H.

the non-slaveholding States, that when the Ambler, ed., "Ritchie Letters," John P.

issue was a northern or a southern Speaker, Branch Historical Papers, June, 1915. IV,

they refused to vote for a northern no. 3, pp. 406-407.

Speaker." Ibid., 339. ^ Letter to C. J. Searles, September 19,

For the effect of national parties in keeping 1847. Dunbar Rowland, ed., Davis, Con-

the South divided over the subject of the stitutionalist, I, 95.
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made this characteristic campaign plea: " Come with the

farewell warnings of Washington on your lips, and im-

printed on your hearts— not in sectional array of the North-

against the South— but in the glorious panoply of our

whole country, from North to South, from East to West!

let the thirty-one columns wheel into line, and with the same

inspiring battle-cry, pealing from rank to rank, re-echoing

from State to State, The Union to the Rescue ! let us to-

gether march to the polls, as our fathers did, in the hour of

peril, to the music and flag of the Union." ^^

Political leaders in the South proudly recognized their

success in establishing this concurrent voice in the machinery

of the national government. Clingman in 1847 pointed with

pride to the fact that there were "in almost every State and

district of the Union large and powerful minorities of one

or the other party, embracing men of every variety of occu-

pation and standing socially. And in looking back for more

than a dozen years to the exciting elections which the coun-

try has gone through, it will be found that, in the national

contests, the candidate who triumphed received majorities

in both of the great sections of the Union. Owing to these

circumstances, the country has experienced no serious evils

from the great political excitement it has at times undergone.~

Neighbors, friends, and relatives, being divided thus, they

have been tolerant towards each other." ^^
^

*' Robert J. Walker, An Appeal for the between the parties in Richmond that in

Union, pamphlet, 15. common parlance such distinguishing titles

"^ Speech in the House, December 22, 1847. were used as "Our friend. Democrat" or

Appendix to tlie Congressional Globe, 30 "Our enemy, Whig." A. N. Wilkinson,

Cong., I sess., 46. "John Moncure Daniel," Richmond College

An interesting example of local division Historical Papers, June, 191 5. I, no. i, 75.

between parties was created by the two Another striking instance of national party

leading newspapers in Richmond, Virginia. alignment is found in Tennessee. "Our
During the later forties, the Richmond State," wrote Cave Johnson, February 15,

Whig, a powerful Whig organ that had for 1851, "is the most nearly balanced in the

years held undisputed sway over local poll- Union, success depending mainly on the

tics, discovered a close rival in the Rich- organization and activity of the party; the

niond Daily Examiner, a Democratic paper, party out being generally successful be-

edited by the able John Moncure Daniel. cause the more active." St. George L.

So intense did the friendly rivalry become Sioussat, "Tennessee and National Politi-
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In his farewell address on March 4, 1850, Calhoun,

though he had long since lost faith in the party as a means
' of Southern protection, was, nevertheless, willing to admit

that those "who know the strength of party ties will readily

appreciate the immense force which this cause exerted

against agitation and in favor of preserving quiet." In re-

viewing the events of the middle decades, Calhoun further

explained : "The great mass of the people of the South were

divided, as in the other section, into Whigs and Democrats.

The leaders and the presses of both parties in the South

were very solicitous to prevent excitement and to preserve

quiet; because it was seen that the effects of the former

would necessarily tend to weaken, if not destroy, the politi-

cal ties which united them with their respective parties in

the other section."
^*

But at that moment, no one knew better than Calhoun

himself that this source of protection was rapidly losing its

significance; for the increasing importance of the negro slave

as an issue in national politics was baffling even the "superior

/and consummate skill" of Southern politicians intent upon

maintaining political divisions "on broad, national Republi-

can principles." In 1848, James M. Mason brought into

"^the Senate a manifesto of the Utica, or Free Soil, Conven-

tion.from which he read these lines~: "The old issues, which

for the last twenty years have divided them [the parties],

are now settled or set aside; a new issue has been presented,

in which all minor differences—^ and in which differences

that, under other circumstances, would be important— are

cal Parties," American Historical Associa- Reference is made to the valuable service

lion, Annual Report, 1914, I, 246. The of national political parties in saving the

author of this monograph finds that be- Union during the decades of the forties

tween 1840 and 1850 the successful candi- and fifties in Allen Johnson, "The Nation-

date for governor in Tennessee never alizing Influence of Party," Yale Review,
received a majority of over 4000 votes out November, 1906. XV, 287-288.

of a total of over 100,000 votes cast at each ^ Cmigressional Globe, 31 Cong., i sess.,

election. P. 256. 451.
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merged and swallowed up." ^^ Calhoun himself had writ-

ten to J. H. Means in 1849 that "the prospect is as things

now stand, that before four years have elapsed, the Union

will be divided into two great hostile sectional parties." ^®

By 1850, a Virginia pamphleteer found that the Northern

vote in Congress on the slavery issue "is almost unanimous,

without distinction of parties, against the South."
^"^

Herein was the application of a theory of parties which

Calhoun had earlier advanced, not as ideal, to be sure, but

as inevitable. "In a country of such vast extent and diversity

of interests as ours," so he wrote, "parties, in all their stages,

must partake . . . more or less of a sectional character.

_ The laws which control their formation, necessarily lead to

this. Distance . . . always weakens, and proximity—
where there is no counteracting cause— always strengthens

the social and sympathetic feelings. Sameness of interests

and similarity of habits and character, make it more easy

for those who are contiguous to associate together and form
" a party than for those who are remote. ... as party vio-

lence increases, and party efforts sink down into a mere

struggle to obtain the honors and emoluments of govern-

ment, the tendency to appeal to local feelings, local inter-

ests, and local prejudices will become stronger and

stronger,— until, ultimately, parties must assume a decid-

edly sectional character." ^®

Other Southern leaders, however, were not ready with

Calhoun to abandon the political party as a source of protec-

tion, for in the early fifties when the old national party align-

ments were breaking down, Alexander H. Stephens, Howell

Cobb, and Robert Toombs, the triumvirate from Georgia,

'' Speech in the Senate, July 6, 1848. Ap- ^' A Citizen of Virginia [Muscoe R. H.
pendix to the Congressional Globe, 30 Garnett] The Union, Past and Future:

Cong., I sess., 887. How It Works and How to Save It,

^ J. F. Jameson, ed.. Correspondence of pamphlet, 6.

Calhoun, American Historical Association, ^^ Discourse on the Constitution, R. K.
Annual Report, 1899, II, 765. Cralle, ed., Works of Calhoun, I, 306-307.
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worked for a national reorganization of parties that would

retain the concurrent principle for the South, During the

meetings of the Nashville Convention of 1850, they even

launched a new party, the Constitutional Union Party, which

they hoped would assume a distinctly national character.®^

On February 15, 185 1, Robert Toombs wrote to a com-

mittee for organizing a Constitutional Union Celebration

at Macon, Georgia, these lines: "The Whigs and Demo-
crats of New York and Ohio are thoroughly denationalized.

Indeed there is no non-slaveholding state in which the free-

soil Whigs do not control the Whig organization, and none

in which the Democratic free-soilers do not control it, ex-

cept N. Jersey, Pennsylvania, Indiana, Illinois, and Iowa.

Our safety, and the safety of the country, therefore, lies
"

in r-efusing all cooperation with either the Whig or Demo-
cratic parties of the North, and a thorough union with the;

sound men of both these parties into a united National

party. If this is impracticable, we ought to stand aloof from

both and support none but a sound National candidate." ^°°

In the following year, Alexander H. Stephens declared

before the Houserthat if neither of the parties should come

out on national principles to support the Constitution and

the Compromise of 1850, he hoped the people of the

United States would "rise in their majesty, vindicate their

rights, repudiate the action of both conventions, and put

forward a national man upon national principles, and call

upon the good men and true of all sections ... to rally to

their standard.""^ Referring again to reorganization on

broad national Republican principles, Stephens maintained

in 1854 that "there is nothing that will tend so much to a

^ U. B. Phillips, Life of Toombs, 99- R- P- P- 294-

Brooks maintains that Cobb was not in- ^"^ U. B. Phillips, Life of Toombs, loi.

terested in a national reorganization of ^"^ Speech on April 27, 1852. Appendix to

parties: "Howell Cobb and the Crisis of the Congressional Globe, 32 Cong., i sess.,

1850," Mississippi Valley Historical Re- 464.

viezv, December, 1917, Vol. IV, no. 3,
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speedy pacification of both parties North as a resolute pur-

pose on our part to adhere to this course." ^°^

But the sectional break in political parties that had been

brewing for years under the minor party captions of "Lib-

erty Party" in 1844, "Free Soil Party" in 1848, and the

"Free Democracy Party" in 1852, came definitely in 1856

with the organization of the new Republican Party/°^ The
Southern reaction was immediate. On July 28, scarcely a

month after the first Republican national convention had

assembled in Philadelphia and selected its first slate of nomi-

nees for the Presidency and Vice-presidency, James F.

Dowdell of Alabama noted the recent party transformation

with these words : "A few, a very few, short months ago,

two great and proud parties contended for the mastery in

this Government. They both were national and patriotic.

The men of the South and the men of the North, irrespec-

tive of State lines or geographical affinities, rallied under

their banners. . . . Like links of steel, they bound together

the different sections of this Union; and, embracing in their

liberal policy the interests of every part, kept alive those

sentiments of affection and feelings of fraternal sympathy

which constitute the true bonds of union, and in the absence

of which all forms of government fail, and constitutions are

powerless for good. But the spoilers came." ^°*

On the following September 30, Robert J. Walker, in his

appeal for national support of the Democratic Party at the

forthcoming election, disclosed how the warnings of Wash-
ington, Jackson, Clay, and Webster against geographical

parties had at last been disregarded: "For the first time in

^'^ Letter to Wm. M. Burwell, June 26, camber, 1917. IV, no. 3, 279-298.

27, 1854. as quoted from Stephens' manu- ^"^ See the platforms of these minor parties

script in A. C. Cole, Whig Party in the in K. H. Porter, ed.. National Party Plat-

South, 307. For the nationalizing influence forms, 7, 22, 32.

of parties during the crisis of 1850, see the ^"^ Speech in the House, July 28, 1856, Ap-
valuable article by Robert P. Brooks, pendix to the Congressional Globe, 34
"Howell Cobb and the Crisis of 1850," Cong., i sess., 1057.
Mississippi Valley Historical Review, De-
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our history, such a geographical party is now formed. It is

composed exclusively of the States of the North, and is ar-

rayed in violent hostility against the Southern section of the

Confederacy. It draws a line, clear and distinct, between

the North and the South, and wars upon the people and in-

stitutions of the latter."
"^

Finally, in i860, under the eminent probability of seeing

this new geographic party assume the reins of government,

Samuel J. Tilden, who contributed to the Southern theory of

ideal party combinations, felt constrained to follow his theo-

retical contributions with a lamentable account of their mis-

application: "In the practical working of this beautiful but

complex system, the Republican party is a phenomenon new
and startling. It is the first instance in which any partisan

organization has been able to compete, with any prospect

of success, for ascendency in our federative government,

without being national in its structure, without being com-

posed of majorities— or of minorities able to compete ef-

fectively with majorities— in all the states of both great

sections of the Union. The Republican party has no prac-

tical existence in all the fifteen Southern States." Then look-

ing forward to the general November elections which were
to come within a fortnight, Tilden added: "If such an or-

ganization as the Republican party should acquire complete

possession of the federative government, what sort of a sys-

tem would it be? To the people of the fifteen states it would
be a foreign government . . . None of their citizens would
have concurred in bringing the Administration into ex-

istence; none of their public opinion would be represented in

that Administration." ^"^ The actual fulfilment of this hy-

^•^ Robert J. Walker, An Appeal for the their constituents entitled "The Triumph
Union, pamphlet, 2. of Sectionalism the Death Knell of the
lo* Letter to William Kent, dated October Union," An Appeal for the Union, pam-
26, i860. John Bigelow, Writings and phlet, 3.

Speeches of Samuel J. Tilden, I, 291, 292. For the "doorsill" doctrine of protection

See also Thomas G. Pratt and James A. against sectional parties, see Robert
Pearce, Senators from Maryland, Letter to Toombs, Letter to T. W. Thomas, Decern-
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pothesis at the November election established beyond ques-

tion the futility of all attempts at applying the concurrent

voice to political parties. But in this respect, the results of

the election are of little consequence, for the South had

wisely abandoned this highway of protection, a decade ear-

lier, as hopeless.

ber 4, 1859. U. B. Phillips, ed., Cot- Cobb, American Historical Association, An-

respondence of Toombs, Stephens, and nual Report, 191 1, II, 450.
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CHAPTER V

THE PRINCIPLE OF CONSTITUTIONAL
GUARANTEES

f TT F it be true, as some allege,^ that there is a large ma-

I jority of the people of the North who are unwilling

J. to stand by the constitutional guarantee [the rendition

of fugitive slaves] ... I, for one, am for tearing asunder

every bond that binds us together. . . . Any people capable

of defending themselves, who would continue their alle-

giance to a Government which should deny them a clear, un-

questionable, constitutional right of the magnitude and im-

portance of this to the people of the South, would deserve to

be stigmatized as poltroons." ^ The words are from a new

champion of a new cause: Alexander H. Stephens was

speaking on April 27, 1852, before the House of Represen-

tatives in defense of the principle of constitutionahsm. The

development within the South of this means of defense in-

volved a consideration of the fundamental nature and char-

acter of a constitution, a study of the means of insuring

constitutional limitations, and an application of the explicit

provisions of the constitution to the pressing problems of

the day; for in these factors lay the strength of the consti-

tutional principle as a source of protection to a Southern

minority during the decade of the fifties.

The Functions of a Constitution

"Why do we want constitutions?" asked Robert Toombs,

a leading statesman of Georgia, in addressing the Senate

on July 30, 1856. "Because we know that majorities are

^ Appendix to the Congressional Globe, 32 Cong., i sess., 460.
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unjust. . . . The Constitution is based on the idea, that

where the interests of particular locahties are at stake men
are not to be trusted; majorities are not to be relied upon;

they are unjust; they will take advantage." ^

Whence the formation of these selfish majorities?

Calhoun had an answer for this fundamental question in

1848 : "a struggle will take place between the various inter-

ests to obtain a majority, in order to control the govern-

ment. If no one interest be strong enough, of itself, to ob-

tain it, a combination will be formed between those whose

interests are most alike ;— each conceding something to the

others, until a sufficient number is obtained to make a ma-

jority. The process may be slow, and much time may be

required before a compact, organized majority can be thus

formed; but . . . once formed, the community will be

divided into two great parties,— the major and minor,—
between which there will be incessant struggles on the one

side to retain, and on the other to obtain the majority,—
and, thereby, the control of the government and the ad-

vantages it confers." ^ It was upon this basic conflict be-

tween a majority with power and a minority without power,

that the South founded its philosophy of constitutionalism.

Calhoun himself declared that the means by which the op-

pression of the one upon the other is prevented "by what-

ever name called, is what is meant by Constitution, in its

'^^ most comprehensive sense, when applied to Govern-
ment." *

The support of this concept of a constitution as an instru-

ment of minorities was widespread throughout the South.

"A constitution," once declared John A. Quitman, who was

taking an active stand for constitutionalism in the fifties, "is

intended . . . for the benefit of the minority, to protect

^Appendix to the Congressional Globe, 34 ed., Works of Calhoun, 1, 16.

Cong., I sess., 1052. * Ibid., 7.

' Disquisition on Government, R. K Cralle,
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them against the action of the majority; to protect the weak

against the strong, the poor and infirm against the rich and

powerful." ^ Calhoun reached the same conclusion when he

wrote in his Fort Hill Letter, 1832 : "the Constitution will

be viewed by the majority ... as shackles on their power.

To them it will have no value as the means of protection.

As a majority they require none. Their number and strength,

and not the Constitution, are their protection." ^

But this abstract philosophy of constitutionalism was de-

signed for a definite purpose ; for when applied to the condi-

tions in the Union, the Federal Constitution became an in-

strument for the protection of the Southern minority against

the encroachment of the Northern majority. William L.

Yancey, perhaps the most energetic devotee of the Southern

cause that Alabama ever produced, presented this applica-

tion of the theory in unquestionable language during an ad-

dress at Washington, D. C, in i860: "It is easy for the

North, with its majority in the millions, to say they are for

this Union . . . Because with no Constitution at all the

people of the North can protect themselves by a predomi-

nant vote. How is it with the minority— the minority

States? How is it with the South? . . . Minorities, gen-

tlemen, are the true friends of our Constitution, because

that Constitution is their shield and their protection against

the unchecked and unlicensed power of the majority." ^

This application of abstract constitutional principles to

concrete conditions in the Union became strikingly impor-

tant to Southern political thinkers about 1850; and in this

^ An address to the electors of Adams majority would in all things be governed by

County, 1832. J. F. H. Claiborne, Life and the written law and not by the higher law."

Correspondence of Quitman, I, ii8. Speech in New York City, October lo,

' Letter to Governor Hamilton, August 28, i860. E. D. Fite, Presidential Campaign

1832. R. K. Cralle, ed.. Works of Calhoun, of i860, Appendix D, p. 321. Reprinted

VI, 187. from the New York Herald, October 11,

"The Constitution," declared William L. i860.

Yancey, "was an assurance to the man who ' J. W. DuBose, Life and Times of Yancey,

had property that he would not be robbed 497.

of it, an assurance to the minority that the
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renewed interest there is a certain indication that the South

was at that time laying the foundation for a shift to consti-

tutional guarantees as a source of protection within the

Union. On October 6, 1848, Jefferson Davis thus wrote to

a relative: "We of the South are the minority and such we
must remain; our property, our security in the Union de-

pends upon the power of the constitutional curb with which

we check the otherwise, unbridled will of the majority." ^

On December 12, 1849, Henry W. Hilliard declared in Con-

gress: "In our Government we are protected against the

tyranny of a popular majority— the worst of all tyran-

nies— by the provisions of the Constitution." ^ And on

April 4, 1850, James S. Green of Virginia declared on the

same floor that the Constitution "was especially designed to

protect the minority, situated as the southern States now
are." "

The Enforcement of Constitutional Limitations:

A Glance in Retrospect

If constitutions are instruments of minorities for limiting

the sway of the majority, it appears to follow that the

minority in order to be protected effectively should exercise

a determining voice in establishing and maintaining consti-

tutional limitations; for otherwise, a constitution moulded

at the will of a numerical majority would afford no protec-

tion whatever to a minority, aside from such limitations

upon power as the majority was willing to impose upon

itself. In the South it was contended that the fathers of the

Constitution were themselves aware of this necessity, and

' Dunbar Rowland, ed., Davis, Constitu- political condition could not be imagined

tionalist, I, 214. than that to which we should be exposed if

® Appendix to the Congressional Globe, 3

1

the restraints which the Constitution im-

Cong., I sess., 34. On January 3, 1851, poses were withdrawn." H. W. Hilliard,

Hilliard restated his position in an address Speeches and Addresses, 365.

at Philadelphia: "The Constitution— not ^° Appendix to the Congressional Globe,

the will of a majority— is the supreme lav/ 31 Cong., i sess., 426.

of the United States. A more disastrous
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that they had provided adequate minority protection in the

fifth article of the Federal Constitution. To be sure, the

authority originally granted to the national government was

acceptable to the Southern states; otherwise they never

would have ratified the Constitution. But of far more con-

sequence than an enumeration of the powers originally dele-

gated to the national government was the provision for

adding new powers after that government had been put into

operation.

Presumably, the addition of new powers to the central

government depended solely upon the amending clause,

which is Article V of the Constitution.^^ The extra-majority

vote therein required for expanding national powers gave

to the South as a substantial minority an adequate guaran-

tee for the maintenance of constitutional limitations. During

the debates of the Convention on the slave-trade, for ex-

ample, James Madison later wrote that "the earnestness of

S. Carolina & Georgia was further manifested by their in-

sisting on the security in the V article, against any amend-

ment to the Constitution affecting the right reserved to

them." ^^ And Calhoun once pointed out that "it was pro-

posed in the Convention to increase the confederative power,

. . .by vesting two thirds of the States with the right of

amendment, so as to require more than a third, instead of a

fourth, to withhold power. The proposition was rejected,

and three fourths unanimously adopted." ^^ The Southern

states entered the Union apparently confident that, so long

as they constituted more than one-fourth of the total num-

" "The Congress, whenever two thirds of States, or by Conventions in three fourths

both houses shall deem it necessary, shall thereof, as the one or the other Mode of

propose Amendments to this Constitution, Ratification may be proposed by the Con-

or, on the Application of the Legislatures gress." U. S. Constitution, Art. V.

of two thirds of the several States, shall ^^ Letter to Robert Walsh, November 27,

call a Convention for proposing Amend- 1819. Gaillard Hunt, ed., Writings of

ments, which, in either Case, shall be valid Madison, IX, 2.

to all Intents and Purposes, as Part of this '^ The Fort Hill Letter to Governor Hamil-

Constitution, when ratified by the Legis- ton, August 28, 1832. R. K. Cralle, ed.,

latures of three fourths of the several Works of Calhoun, VI, 178.
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ber of states in the Union, their power of enforcing consti-

tutional Hmitations was absolute.

This concept of the original purpose of Article V pro-

vides the key to all subsequent political theories for estab-

lishing effective constitutional limitations upon numerical

majority rule. One of the most pertinent statements is found

in the twenty-second number of Turnbull's The Crisis:

"Should it so happen, that there may be an object, for which

the Constitution has not provided, ... an amendment to

the Constitution, may, at any time, be proposed, and if the

new power asked for, be necessary to war, foreign negotia-

tion and commerce . . . there is no fear, but what three-

fourths of the States will agree to the amendment. ... If

the assent of three-fourths of the State Legislatures, for this

purpose, cannot be obtained, it would prove that the power

ought not to be exercised." ^* Thirty-three years later,

Robert J. Turnbull wrote: "To the honest expositor of the

constitution, it is sufficient that a law is subversive of the

vital interests of seven States out of the twenty-four, to be

convinced that it is not based upon that constitution." ^^

Calhoun considered the principle at greater length.

Under the Articles of Confederation, as he pointed out, the

demand for local protection was so great that any new grant

of power to the central government "required the consent

of all the States, while to withhold power the dissent of a

single State was sufficient." But under the Federal Consti-

^* R. J. Turnbull, The Crisis, no. 22, p. iii. St. George Tucker wrote in 1803 that the
^^ R. J. Turnbull, Observations on State Federal Constitution "can not be controlled.

Sovereignty, Federal Usurpations, and State or altered without the express consent of

Interposition, 107. the body politic of three fourths of the

Similar views were expressed by John states in the union, or, of the people, of an
Taylor, who restated the principle of the equal number of the states." Blackstone's

fifth article by insisting that in theory Commentaries, I, Appendix, 171.

"the people of the States had a right to See further, Thomas Jefferson, Letter to

make the Federal constitution, and to pro- William Johnson, June 12, 1823. P. L.

hibit its alteration, except with the con- Ford, ed., Writings of Jefferson, X, 232,

currence of three-fourths of the legislatures note; and especially, Felix Grundy, speech

of the several States." Tyranny Unmasked, in the Senate, March i, 1830. Register of

343- Debates in Congress, 21 Cong., i sess., 214.
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tution, this extreme concession to the states was somewhat

modified "so that three fourths of the States may now grant

power; and, consequently it requires more than one fourth

to withhold." This extra-majority requirement of the fifth

article was inserted, so he thought, "clearly with a view of

interposing a barrier against this strong instinctive appetite

of the Government for the acquisition of power" ; and since

by that article a three-fourths majority was required for the

addition of new powers, Calhoun was convinced "that it was

not intended that the States should be more united than the

will of one fourth of them, or, rather, one more than a

fourth, would permit." ^^

, But this method of enforcing constitutional limitations

upon a numerical majority lost its effectiveness as soon as

that majority in control of the national government devised

-means of expanding its powers without resorting to the

process of constitutional amendment. An unexpected and

fatal weakness in the scheme for constitutional limitations

developed under the doctrine of implied powers, as expressed

in Marshall's opinion in McCiilloch v. Maryland. "A new
mode of amending the Constitution has been added to the

ample ones provided in that instrument," wrote Spencer

Roane in 1819, "and the strongest checks established in it

have been made to yield to the force of precedents ! The
time will soon arrive, if it is not already at hand, when the

Constitution may be expounded without ever looking into

it !— by merely reading the acts of a renegade Congress.

. .
." "That man must be a deplorable idiot," so Roane

concluded, "who does not see that there is "no earthly dif-

ference between an unlimited grant of power and a grant

limited in its terms, but accompanied with unlimited means

of carrying it into execution." ^'^ John Randolph restated

'* The Fort Hill Letter to Governor Hamil- quirer, June ii, i8ig, as quoted in Jbhn P.

ton, August 28, 1S32. R. K. Cralle, ed., Branch Historical Papers, June, 190S, II,

Works of Calhoun, VI, 177, 189, 178. yg, 80.

" "Hampden" Letter no. i. Richmond En-
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the idea in 1824 when, in quoting from an eminent states-

man, he said that "it is not, perhaps, so much by the as-

sumption of unlawful powers, as by the unwise and unwar-

rantable use of those which are most legal, that governments

oppose their true end and object." ^^

Needless to say, this use of implied powers, endorsed by

the Supreme Court, which was exercising the functions of

a constitutional interpreter, completely destroyed the effi-

cacy of the extra-majority principle in the fifth article.

"Give to a majority of the States the right of amendment,"

asserted Calhoun, "and the arresting power, on the part

of the State, would, in fact, be annulled. The amending

power and the powers of the Government would, in that

case, be, in reality, in the same hands. The same majority

that controlled the one would the other,— and the power

arrested, as not granted, would be immediately restored in

the shape of a grant." "

A few decades of national expansion without once invok-

ing the process of constitutional amendment convinced those

who would still use the Constitution as a source of protec-

*' Speech in the House, April 15, 1824, interests of the majority of the people of

Annals of Congress, 18 Cong., i sess., 2361. the United States, and are appointed with

Both Randolph and Roane had probably the advice and consent of this majority

read the Virginia Report of 1800, wherein in the Senate; and should they prove,

at that early date Madison had written: from conscientious motives, otherwise than

"it must be wholly immaterial whether un- easy tools for the accomplishment of the

limited powers be exercised under the name views of that majority, their removal by

of unlimited powers, or be exercised under impeachment, and the re-appointment of

the name of unlimited means of carrying others better adapted to the purposes of a

into execution limited powers." Gaillard corrupt majority, is both easy and certain.

Hunt, ed.. Writings of Madison, VI, 284. "A bare majority of both houses of Con-
" The Fort Hill Letter of Governor Hamil- grass, and a President who always repre-

ton, August 28, 1832. R. K. Cralle, ed., sents the interests of the majority of the

Works of Calhoun, VI, 176. people of the United States, is fully ade-

Against the unwarranted extension of na- quate to the re-organization of the federal

tional powers by the Executive and Con- courts, in such a manner as would most

gress, the Judiciary afforded no remedy. cherish the interests of that majority, to

"In vain would the oppressed minority of the annihilation of the constitutional rights

the people of the United States look to of the minority." R. J. TurnbuU, Observa-

the judicial department of the federal gov- tions on State Sovereignty, Federal Usur-

ernment for relief from unconstitutional pations, and State Interposition, (1850),

laws," wrote Robert J. Turnbull. "The 103.

members of this department represent the
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tion to minority interests that this instrument must prevent

"unlimited means" as well as "unlimited powers" and pro-

hibit not only the "assumption of unlawful powers" but also

the "unwise and unwarrantable use of those that are most

legal." Yet for this purpose the amending process was least

adapted, for it had been designed to permit expansion of

national powers, not to demand restriction upon those al-

ready exercised. And while any minority of over one-fourth

had the power to withhold permission, only a majority of at

least three-fourths could demand restriction. "Let us exam-

ine the case," wrote Calhoun. "The disease is, that a ma-

jority of the States, through the General Government, by

construction, usurp powers not delegated, and by their exer-

cise, increase their wealth and authority at the expense of the

minority. How absurd, then, to expect the injured States to

attempt a remedy by proposing an amendment to be ratified

by three fourths of the States, when, by supposition, there

is a majority opposed to them? Nor would it be less absurd

to expect the General Government to propose amendments,

unless compelled to that course by the acts of a State. The
Government can have no inducement. It has a more sum-

mary mode,— the assumption of power by construction.

The consequence is clear ;— neither woul.d resort to the

amending power;— the one because it would be useless,—
and the other, because it could effect Its purpose without

it;—and thus the highest power known to the Constitu-

tion . . . would become in practice obsolete. . . ." ^°

Such was the constitutional dilemma from which the South

in the middle decades escaped through the door of "a con-

current voice in making and executing the laws." Though
a majority within the South were ready to exclaim, "A fig

for the Constitution! when the scorpion's sting is probing

2" "The South Carolina Exposition" — ig, 1828. R. K. Cralle, ed.. Works of
drafted by Calhoun and adopted by the Calhoun, VI, 50-51.

South Carolina Legislature on December
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us to the quick, shall we stop to chop logic?" yet Calhoun

and a small group of his followers were willing to remain

constitutional logic-choppers 'in order to attempt the resto-

ration of the original power of a minority to enforce con-

stitutional limitations.^^

This small group of logic-choppers rested the foundation

of their constitutional structure upon the illogic of govern-

mental interpretation of its own powers. "According to this

theory," asserted Robert Y. Hayne, Calhoun's right-hand

man, "the States have a right to exercise just so much power

(and no more,) as the Federal Government may think

proper to leave them, and we are presented with the strange

anomaly of 'the creature elevated above its creator, the ser-

vants above their masters.' " ^^ But if the national govern-

ment cannot logically Interpret the instrument which created

it and defined its powers, still less may any one department

of that government logically do so. "The Supreme Court,"

said Spencer Roane, "is but a department of the general

government. A department is not competent to do that to

which the whole government is inadequate. The general

government cannot decide this controversy, and much less

can one of its departments. They cannot do it, unless we
tread under foot the principle which forbids a party to de-

cide his own cause." ^^

To Calhoun and his followers, the only logical solution

"The quotation is from John Randolph, Celebration, pamphlet, ii. "Now if . . .

speech in the House, April 15, 1824. the Federal Government 'are the exclusive

Annals of Congress, 18 Cong., 1 sess., judges of the extent of their own powers,'

2361. Though Calhoun became perhaps and the States are bound in all cases, no

the greatest constitutional logic-chopper of matter how gross or palpable the usurpa-

all time, he once declared that he "was no tion, implicitly to submit . . . then it is as

advocate for refined arguments on the Con- clear as the sun at noon day, that THE
stitution. The instrument was not intended STATES HAVE NO RIGHTS, or theirs

as a thesis for the logician to exercise his are rights without remedies, which we all

ingenuity on." Speech in the House, Feb- know amount to no rights at all." Hayne's
ruary 4, 18 17. Ibid., 14 Cong., 2 sess.. Fourth of July Oration, 1831, pamphlet, 26.

855. ^' "Hampden" Letter in the Richmond En-
^^ Address before the State Rights Celebra- quirer, June 22, 1819, as quoted in John P.

tion at Charleston, South Carolina, July i. Branch Historical Papers, June, 1905. II,

1830. Proceedings of the State Rights no. i, p. 119.
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was a reversion to the original principle of having the Con-

stitution interpreted by those who made it, as provided in

the fifth article by calling "into action, on all important dis-

puted questions, this highest power of the system,— to

whose controlling authority no one can object, and under

whose operation all controversies between the States and

General Government would be adjusted, and the Constitu-

tion gradually acquire all the perfection of which it is sus-

ceptible." "It is thus," Calhoun added, "that the creating

becomes the preserving power; and we may rest assured it is

no less true in politics than in theology, that the power which

creates can alone preserve,— and that preservation is per-

petual creation." ^*

Calhoun's method of invoking the amending process to

decide constitutional issues gave to a single state the power

of initiative—: a power, which, as Jefferson Davis later ex-

plained, "was a temporary expedient, intended to restrain

action until the question at issue could be submitted to a con-

vention of the States." ^^ The whole process is thus outlined

by Felix Grundy, senator from Tennessee, in a speech on

March i, 1830: "Let the injured and oppressed State, then,

assume its highest political attitude— a convention in the

State, for the purpose of deciding whether the great funda-

mental law, which unites and binds the States together, has

been violated, by Congress having exercised power reserved

to the States, and not delegated to the General Govern-

ment." If the aggrieved state decides this question affirma-

tively, "the necessary consequence is, that the act of Con-

gress must cease to operate in the State; and Congress must

acquiesce, by abandoning the power, or obtain an express

grant from the great source from which all its powers are

drawn." Not wishing to abandon the disputed power, Con-

^ The South Carolina Exposition, 1828. ^^ Jefferson Davis, Rise and Fall of the

R. K. Cralle, ed., Works of Calhoun, VI, Confederate Government, I, 184.

SI.
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gress may submit the issue in the form of an amendment

to the states, and if "three-fourths of the States shall not

concur in admitting the contested power, or shall not pro-

nounce that it already exists. Congress will be constrained

to abandon the exercise of it, in as much as no new power

can be granted without such concurrence." ^^

In requiring the constant support of a three-fourths ma-

jority for the validity of national action, Calhoun's theory

of nullification— for such it was called— was a logical de-

duction from the provisions of Article V, James Madison

and his other opponents to the contrary notwithstanding.

When Madison asserted in 1830 that Calhoun's doctrine

"puts it in the power of the smallest fraction over ^ of the

U. S.— that is, of 7 States out of 24— to give the law and

even the Const'', to 17 States," or when he maintained in

1835 that "any State which could obtain the concurrence of

six others, might abrogate any law of the U. S. constructively

whatever, and give to the Constitution any shape they

please, in opposition to the construction and will of the other

seventeen," ^^ Madison was in effect supporting Calhoun's

theoretical position that the fathers of the Constitution in-

tended the states to be united only to that degree permitted

by the concurrence of three-fourths of their number.

Calhoun's contention to which Madison objected, that the

extra-majority principle of Article V gave to a substantial

minority a controlling voice over a numerical majority, was

obviously sound as to all new powers to be granted to the

national government; and, in theory, Calhoun thought it

equally logical to conclude that whatever power required

^Register of Debates in Congress, 21 92-93. Calhoun answered his critics in his

Cong., I sess., 214. South Carolina Exposition and in his Fort
" Letter to Edward Everett, August 28, Hill Letter. R. K. Cralle, ed.. Works of

1830. Notes on Nullification, 1835. Gail- Calhoun, VI, 48, 176-177. A reply to

lard Hunt, Writings of Madison, IX, 399, Madison's objections to nullification is

588. See also the resolutions of the Unibn found in R. J. Turnbull, Observations on

and States Rights Convention in South State Sovereignty, Federal Usurpations,

Carolina, 1832, in J. P. Carson, Life, and State Interposition, 107, 109-110.

Letters, and Speeches of James L. Pettigru,
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the support of three-fourths of the states for its exercise

in the first instance should likewise require the maintenance

of that three-fourths majority for its continued exercise.

Only in this way could the efficacy of the extra-majority

principle be retained, and he could find no more theoretical

justification for violating this principle in the one instance

than in the other.-®

As for objections to the method of applying the theory

of nullification— the costs, the delays, the time involved—
Calhoun might have modified his application to meet those

objections by having the states file their formal protests

with the national secretary of state until the number of states

requisite to deny the exercise of the contested power— that

is, one-fourth plus one— had done so ; whereupon the

further exercise of the power would have become unconsti-

tutional automatically without the necessity for further

procedure.

Constitutionally, in permitting a single state to initiate

amendments, Calhoun's theory of nullification was decidedly

unsound; for the initiation of amendments by a minority Is

nowhere expressly provided for within the bounds of the

Constitution. Nor can minority initiation be reasonably—
not to say necessarily— inferred from any provision of that

Instrument, since the express language of the fifth article is

directly to the contrary. For constitutional support Calhoun

and his followers were forced to contend that nullification

was "according to the philosophy of the government and

the true spirit of the compact." ^^ They could assert that

Congress should take the requisite steps to determine

^^ To take the current issue over prohibition hibition was lost, the power would have to

as an example, Calhoun would note~that be abandoned, since the object of Article V
the national government gained jurisdic- was to reserve all powers receiving the

tion over this subject only after receiv- support of less than the required three-

ing the concurrence of three-fourths of fourths majority to the control of the states,

the states through an appropriate consti- ^ "Address to the People of South Caro-

tutional amendment; and he would insist Una," South Carolina Convention, 1832,

that as soon as this three-fourths majority Reports, Ordinances, and Addresses of the

in support of national control over pro- People of South Carolina, 11.
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whether a doubtful power had the backing of three-fourths

of the states ; but in order to require Congress to do so, ex-

cept upon a two-thirds vote, they had to fall back upon theo-

ries of state sovereignty, the contractual character of the

Constitution, or the constitutional limitations upon judicial

power. In this respect Calhoun and his followers were as

much at sea as were any of their predecessors : Jefferson in

1799 in the second Kentucky Resolutions; Roane in 18 19

and 1 82 1 in his limitations upon judicial power; and Taylor

in 1822 in his theory of the concurrent state veto.^° Nullifi-

cation was not warranted by the Constitution, and for that

reason the South, engaged in pursuing with Calhoun another

source of protection, turned a cold shoulder to their leader's

so-called second method of establishing a concurrent voice—
a veto upon the execution of the laws.

So when in 1850 the South was forced to fall back upon

constitutionalism as a last resort for protection within the

Union, it could not then support Calhoun's position— how-

ever essential to the effective guarantee of constitutional

limitations— without departing from an adherence to the

letter of the Constitution. For to accept nullification was to

denounce the express constitutional method of initiating

amendments— a position clearly inconsistent with the de-

mand for a strict enforcement of other clauses of the Con-

stitution favorable to negro slavery. Indeed, had the theory

of nullification been of undoubted constitutionality, and even

in actual operation during the decade of the fifties, it might

well have met with strong Southern opposition. For the

South was then demanding that the national government

take positive action under express constitutional provisions

to protect the institution of negro slavery from growing

attacks upon it by the Northern states. Needless to say, the

'"Thomas Jefferson, Second Kentucky Res- Enquirer, iSig and 1821 copied in John P.

olutions, William MacDonald, ed., Docu- Branch Historical Papers, II, no. i, pp.

mentary Source Book, (3 ed.), 276-278; 51-122; II, no. 2, pp. 78-183; John Taylor,

Spencer Roane, letters to the Richmond Tyranny Unmasked, 262 et seq.

140



CONSTITUTIONAL GUARANTEES

probability of retaining constantly the required three-fourths

majority of states in support of any constitutional provision

favorable to negro slavery, in the Hght of the Northern at-

titude towards this institution in the decade of the fifties,

was at best a remote one. In 1843, Henry St. George Tucker

clearly foresaw the probable consequences of having Cal-

houn's theory of nuUification turned against the very people

that it was intended to protect. In condemnation of the

theory, Tucker wrote: "If the surrender of our runaway

slaves, or of the negro-stealers, who carry them off is evaded,

against the plain words of the constitution, we must wait for

redress until three fourths of the states shall decide that the

act of our northern brethren is not justified by the com-

pact." '^

The Swing to Constitutionalism: An Explanation

Why the South, deprived of its effective weapon of en-

forcing constitutional limitations by the amending process,

was still willing to rely for protection upon the guarantees

of the Federal Constitution appears at first puzzling; for,

as we have seen, the leaders of Southern thought had long

since come to believe with John S. Barbour that the value

of a constitutional guarantee "resolves itself at last into the

will of the majority, who may make it mean what they

please, or strike it out altogether at pleasure." ^^ Certainly

by 1850, the South was wilUng to agree with Abel P. Upshur

that no "paper guarantee was ever yet worth any thing, un-

less the whole, or at least a majority of the community, were

interested in maintaining it."
^^

Yet, despite these denunciations of constitutional guar-

antees, the swing to constitutionalism in 1850 was justified,

so it was contended, by the formal position of the North

^ Henry St. George Tucker, Lectures on Convention, 1829-1830, 136-137.

Constitutional Law, 196. ^^ Ibid., 76.

'^ Debates of the Virginia Constitutional
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upon the question of negro slavery— now the vital issue in

the movement for Southern protection. While neither the

word negro nor the word slave appears in the Constitution,

the South was satisfied, as James M, Mason explained in

Congress on July 6, 1848,^* that the institution of negro

slavery had been unquestionably recognized and adequately

protected in four separate provisions of that instrument.

The most important of these provisions, at least in the dec-

ade of the fifties, was that found in Article IV, Section 2

:

"No Person held to Service or Labour in one State, under

the Laws thereof, escaping into another, shall, in Conse-

quence of any Law or Regulation therein, be discharged

from such Service or Labour, but shall be delivered up on

Claim of the Party to whom such Service or Labour may
be due." ''

In line with these constitutional provisions, the formal

position of the national government upon the subject of

negro slavery appears in resolutions enacted from time to

time by the two houses of Congress. As early as March 23,

1790, "the House of Representatives of the first Congress

passed resolutions in Committee of the Whole, after a

heated sectional debate, stating that "Congress have no

authority to interfere in the emancipation of slaves, or in

the treatment of them within any of the States; it remain-

ing with the several States alone to provide any regulations

therein, which humanity and true policy may require." ^®

Again on May 25, 1836, the House resolved by a vote of

182 to 9 that "Congress possesses no constitutional author-

ity to interfere in any way with the institution of slavery in

^ Appendix to the Congressional Globe, claiise on the free importation "of such

30 Cong., I sess., 883. Persons as any of the States now existing

2= The other pertinent sections of the Con- may think proper to admit." A five-column

stitution are Art. I, sec. 2, on the appor- article on the slavery clauses of the Con-

tionment for representation and direct stitution appears on the editorial page of

taxes; Art. I, sec. 9, on the free impor- the Richmond Enquirer for October 29,

tation of negroes before 1808; and a clause i860.

in Art. V prohibiting before 1808 any 2' Annals of Congress, i Cong., 2 sess.,

amendment to the Constitution affecting the i474- Adopted, 29-25.
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any of the States of this confederacy." ^^ In the following

year, on December 21, 1837, it resolved to lay on the table

"all petitions, memorials, and papers, touching the abolition

of slavery"; ^^ and on December 11, 1838, it adopted resolu-

tions that "by the Constitution of the United States, Con-

gress has no jurisdiction wl^atever over the institution of

slavery in the several States of the Confederacy." Of the-

two hundred and four votes cast on this last resolution, only

six were opposed to its adoption.^^

The position of the Senate is equally strong for the

protection of slavery under the Federal Constitution.

Between January 3 and January 12, 1838 (inclusive),

the Senate adopted by decisive majorities five resolutions

which Thomas H. Benton asserted "were framed to declare

the whole power of Congress upon the subject, and were

presented for a 'test' vote, and as a future 'platform' and

'permanent settlement' of the law on the slavery question." *°

These resolutions in part assert: "it is the solemn duty of

the Government to resist, to the extent of its constitutional

power, all attempts by one portion of the Union to use it

[the government] as an instrument to attack the domestic

institutions of another, or to weaken or destroy such insti-

tutions." The resolutions then refer to slavery "existing at

the adoption of the Constitution, by which it is recognized,"

and of attacks on this institution as "a manifest breach of

faith, and a violation of the most solemn obligations." *^

Nor had the Congress stopped short with formal resolu-

tions : it had enacted favorable legislation in pursuance of

the Constitution for the rendition of fugitive slaves. In

"An Act Respecting Fugitives from Justice, and Persons

Escaping from the Service of Their Masters" approved on

^''Register of Debates in Congress, 24 ** Thomas H. Benton, Abridgment of De-

Cong., I sess., 4031. bates in Congress, XIII, (1835-1839), p.

'' Congressional Globe, 25 Cong., 2 sess., 568, note.

45. Adopted, 122-74. ^ Congressional Globe, 25 Cong., 2 sess.,

** Congressional Globe, 25 Cong., 3 sess., 73-98. The resolutions are found on p. 98.

23. 2S.
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February 12, 1793, the South certainly received all that it

could reasonably expect, for therein it was provided in sub-

stance that a master or his agent might recover a fugitive by

taking him before a federal judge or local magistrate, who,

solely upon the basis of oral testimony or by affidavit, was
to determine the question of ownership.*^

And if the South in 1850 was forced to abandon its last

stronghold of the concurrent voice, it received in return, and

within a fortnight from the admission of California, a dras-

tically reinforced fugitive slave act permitting special fed-

eral commissioners, with the aid of United States marshals

and their deputies, to decide to their own satisfaction the

identity of the asserted slave by ex parte evidence, without

allowing the negro whose freedom was at stake an oppor-

tunity to be heard. The commissioners were to receive twice

the amount in fees for returning a suspected fugitive as for

discharging him; and the decisions of the commissioners

were in all cases final. Even the citizens were subjected to

heavy penalties for refusing to help enforce the law upon

request, or for aiding the fugitive to escape.*^

If further evidence of good faith by Congress were

needed, there was, as Benjamin F. Perry pointed out in a

speech before the South Carolina Legislature, December 11,

1850, the case of the District of Columbia with 50,000 in-

habitants and only 2000 slaves, wherein for "the last sixty

years, ever since the Union was formed. Congress has had

the power, the Constitutional power ... to abolish slav-

ery." Yet, said he, a bill to that end introduced into the last

Senate reo^eived only seven or eight votes.**

^^ United States Statutes at Large, I, 302- this measure, the Attorney General John J.

305. The act is summarized in J. S. Crittenden declared the act to be consti-

Bassett, The Federalist System, 189. tutional. This opinion, as well as the law
^^ United States Statutes at Large, IX, itself is found in M. W. Cluskey, pd..

462-465. The act is summarized in T. C. Political Text Book (12 ed.), 241-245.

Smith. Parties and Slavery, 15. See also ** Speech of Hon. B. F. Perry . . . , pam-
M. G. McDougal, Fugitive Slaves, 1619- phlet, 16.

l86s. Immediately after the passage of
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Furthermore, if the value of constitutional guarantees

depended ultimately upon the interpretation by the courts,

they too had supported the slavery provisions of the Consti-

tution, and the laws of Congress enacted in accordance with

them. "Fortunately for the south," wrote Henry St. George

Tucker, in offering an alternative to Calhoun's theory of

nullification, "a shorter and surer remedy was offered by the

decision of the supreme court of the United States in the

case of Prigg v. State of Pennsylvania, in which the laws for

the protection of fugitive slaves, and giving to them a jury

trial when demanded by their masters, was declared uncon-

stitutional and void." *^ ^'^

With the sectional equilibrium hanging in the balance,

Daniel F. Dickinson of New York pointed out to the South-

ern members of the Senate on August 26, 1850, the above

cited case and other instances of support for the Southern

cause at the hands of the Supreme Court and even in some

cases at the hands of judges of Northern state courts.

Dickinson quoted Judge Nelson in the Supreme Court of

New York, who considered that "it is peremptory and un-

qualified that he [the slave] 'shall be delivered up' "; Chan-

cellor Walworth of the New York Court of Errors, who
declared, "the constitutional provision is imperative that he

shall he delivered up" ; Joseph Story in the Prigg Case who
held that the fugitive slave clause "contemplates the exis-

tence of a positive, unqualified right on the part of the owner

of the slave, which no State can in any way qualify, regu-

late, control, or restrain" ; and Justice McLean, who, in the

same case, asserted that "a positive duty is enjoined on them

[the states] to deliver him up, 'on claim of the party to

whom his service may be due.' " *®

*'^ Henry St. George Tucker, Lectures on ment of Roger B. Taney to succeed John
Constitutiofial Law, 196. Marshall as Chief Justice is described in

*^ Congressional Globe, 31 Cong., i sess., Charles Warren, The Supreme Court in

1660. The definite reaction against nation- United States History (rev. ed.). Vol. II.

alism that came in 1836 with the appoint- Of this reaction, Hampton L. Carson wrote
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Upon these records, the South was willing in 1850 to

invoke the protection of the Federal Constitution even in the

hands of a Northern majority as the chief source of reli-

ance for maintaining the institution of negro slavery. To
a degree, James F. Dowdell was correct in designating this

swing to constitutionalism "a return to the original State-

rights theory of non-interference with local and domestic

concerns";*^ but, unlike the earlier principle of local self-

government, the application of the principle of constitutional

guarantees in the fifties was directed almost solely to the

protection of American negro slavery.

Southern sentiment in 1850 leaves no doubt of a com-

plete transition during that year from the principle of the

concurrent voice to the principle of constitutionalism. On
February 27, Robert Toombs, in the course of one of his

many speeches on the admission of California, after per-

ceiving that even the abolitionists "admit some at least of

the constitutional obligations to protect slavery," declared

in behalf of the South that Northern majorities in both

Houses of Congress "have brought us to the point where

we are to test the sufficiency of written constitutions to pro-

tect the rights of a minority against a majority of the peo-

ple." "Our security, under the Constitution," he said, "is

based solely upon good faith. There is nothing in its struc-

ture which makes aggression permanently impossible. . . .

In this emergency our duty is clear ; it is to stand by the Con-

stitution and laws, to observe in good faith all of its require-

ments, until . . . demonstrated that the Constitution is

powerless for our protection." ^^

in his The Supreme Court of the United tions to cases favorable to the states after

States, at page 337: "the triumvirate 1835 is found in W. W. Willoughby, Con-

which corresponded with that of Marshall, stitutional Law of the United States (2ed.),

Washington and Story, was composed of I, 134-135.

Taney, Nelson and Campbell." Quoted in *' Speech in the House, July 28, 1856.

G. W. Duncan, "John Archibald Campbell," Appendix to the Congressional Globe, 34
Alabama Historical Society, Transactions, Cong., i sess., 1060.

1904, V, 113. A brief summary with cita- ^Appendix to the Congressional Globe,
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Private correspondence of the year supported the opin-

ions expressed in Congress. On August i8, within a week

after the Senate had passed the bill to admit California,

L. W. Tazewell wrote R. M. T. Hunter: "These states

have long accustomed themselves to regard the Senate of

the U. S. as the only body upon which any rehance could be

placed for the conservation of their political rights and in-

terests. They will now see, I suppose, that this was mere

delusion." *^ On the following November 7, Jefferson Davis,

in a letter to S. Cobun and others, expressed the wish that

"the union of the South and the sober sense of the North

produce a return of that sense of justice, and faithful ob-

servance of the principles of our federal compact which will

enable a minority to live as equals in the confederacy." ^°

Conventions of the year expressed the swing to constitu-

tionalism in formal resolutions. The November session of

the Nashville Convention adopted this position: "We stand

upon the defensive. We invoke the spirit of' the Constitu-

tion, and claim its guarantees. Our rights—: our indepen-

dence— the peace and existence of our families, depend

upon the issue." " And on December 10, the State Conven-

tion of Georgia included in its "Georgia Platform" a plank

stating "That it is the deliberate opinion of this Convention

that upon the faithful execution of the fugitive slave bill by

the proper authorities depends the preservation of our much

loved Union." ^^ Beyond question, the South was now ready

31 Cong., 1 sess., 199, 198, 201. John C. ing sands of compromise. Let us be done

Calhoun, always in advance of his time, with compromises. Let us go back and

was ready to make the change three years stand upon the Constitution!" Congres-

earlier. These words are from his speech sional Globe, 29 Cong., 2 sess., 454.

in the Senate on February 19, 1847: "I ** C. H. Ambler, ed., Correspondence of

see my way in the Constitution. I cannot Hunter, American Historical Association,

in a compromise. A compromise is but an Annual Report, 19-16, II, 117-118.

act of Congress. It may be overruled at ^ Dunbar Rowland, ed., Davis, Constitu-

any time. It gives us no security. But tionalist, 1, 595.

the Constitution is stable. It is a rock. On °^ M. W. Cluskey, ed., Political Text Book,

it we can stand. It is a firm and stable (12 ed.) (i860), 597.

ground, on which we can better stand in ^^ Ibid., 600.

opposition to fanaticism, than on the shift-
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with Alexander H. Stephens to "look to the security which

rests upon principle, rather than upon numbers," believing,

as did he, that the "citadel of our defense is principle sus-

tained by reason, truth, honor, and justice."
^^

The Constitutional Dispute Concerning the
Territories

In developing this new principle of protection, the South

launched a great constitutional campaign for the protection

of negro slavery in the territories. Addressing the House on

February 17, 1854, Alexander H. Stephens, always in the

thick of the territorial dispute, fixed the exact date of the

opening of this campaign as June 15, 1850: "When the

North had again, and again, and again, for three years,

refused to abide by it [the Missouri Compromise Line], the

South, driven to the wall upon it, was thrown back upon her

original rights under the Constitution. Her next position

was, that territorial restriction by Congress should be totally

abandoned, not only south of 36° 30', but north of that line,

too ! Upon this ground she planted herself on the 15th day

of June." ^^

If in the territorial dispute, the landshde to constitution-

alism came on June 15, 1850, the way, as Stephens himself

intimates, had been well prepared during the preceding three

years by the opposition of the South both to the Wilmot
Proviso, designed to prohibit slavery in the new territories,

regardless of their location, and to the doctrine of squatter-

sovereignty directed to the settlement of the slavery ques-

tion in the territories by the inhabitants thereof. In attack-

ing the Wilmot Proviso, Calhoun may be said to have first

formally presented the new Southern position respecting the

territories in a set of resolutions which he laid before the

^' Speech in the House, February 12, 1859. ^Appendix to the Congressional Globe, 33
Appendix to the Congressional Globe, 35 Cong., i sess., 195.

Cong., 2 sess., 124.
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Senate on February 19, 1847.^^ Within a month, the Vir-

ginia Legislature had unanimously adopted Calhoun's new
position in resolutions henceforth generally known as the

"Platform of the South." The second of these resolutions

asserted that "all territory which may be acquired by the

arms of the United States, or yielded by treaty with any for-

eign power, belongs to the several states of this union, as

their joint and common property, in which each and all have

equal rights, and that the enactment by the federal govern-

ment of any law which should directly or by its effects pre-

vent the citizens of any state from emigrating with their

property of whatever description into such territory would

make a discrimination unwarranted by and in violation of

the constitution and the rights of the states from which such

citizens emigrated, and in derogation of that perfect equal-

ity that belongs to the several states as members of this

Union, and would tend directly to subvert the Union it-

self." ^^ So satisfactory was this statement of the Southern

position that it was adopted in substance by the Legislature

of Alabama in December, 1847, by the Texas Legislature

in March, 1848, and again by the Virginia Assembly in

January, 1849."

In condemnation of the doctrine of squatter-sovereignty,

it was the Alabama Democratic Convention which showed
the way by the adoption of the "Alabama Platform of

1848." This platform, the work of the vigilant WiUiam L.

Yancey, denied that the people of a territory could "lawfully

or constitutionally prevent any citizen of any such States

from removing to or settling in such Territory with his prop-

erty, be it slave property or other." ^* Like the Virginia

resolutions of the previous year, this platform received wide

endorsement in other Southern states : it was supported offi-

^^ Congressional Globe, 29 Cong., 2 sess., ^" Ibid., 244-245, notes.

455- °*
J. W. DuBose, Life and Times of Yan-

™ H. V. Ames, ed.. State Documents on cey, 213.

Federal Relations, 246.
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dally by conventions In Florida and in Virginia, and by the

legislatures of Georgia and of Alabama.

In 1849 Robert Toombs went a step farther in declaring

it to be the duty of the central government towards the ter-

ritories "to remove all impediments to their free enjoyment

by all sections and people of the Union, the slaveholder and

the non-slaveholder" ^^— a position substantially taken by

the Nashville Convention of 1850 in one of its June Reso-

lutions which makes it the "duty of the federal government

plainly to recognize and firmly to maintain the equal rights

of the citizens of the several states in the territories of the

United States." '°

The decade of the fifties was largely devoted to a con-

stitutional justification of the Southern position on the terri-

torial question.®^ No one in the decade, however, better

presented the negative arguments to the contention in Con-

gress for unlimited national authority in the territories than

did Calhoun before the Senate on February 24, 1849. "Then
the simple question is," he asked, "does the Constitution ex-

tend to the territories, or does it not extend to them? Why,
the Constitution interprets itself. It pronounces itself to be

the supreme law of the land. . . . the Territories of the

United States are a part of the land. It is the supreme law,

not within the limits of the States of this Union merely, but

wherever our flag waves— wherever our authority goes,

the Constitution in part goes, not all its provisions certainly,

but all its suitable provisions. Why, can we have any au-

thority beyond the Constitution? ... if the Constitution

does not go there, how are we to have any authority or juris-

^ Speech in the House, December 13, 1849. ^^ Of course, this new position involved a

Congressional Globe, 31 Cong., i sess., 28. repudiation of the Missouri Compromise
See also T. L. Clingman, speech in the Line as unconstitutional. See the opinion

House, December 22, 1847, Appendix to the of Chief Justice Taney in the Dred Scott

Congressional Globe, 30 Cong., i sess.. Case, United States Supreme Court Re-

41-48, and his letter to Foote, November 13, ports, 19 Howard 393; and also James M.
1849, in his Speeches and Writings, 231. Mason, speech in the Senate, March 15,

•" M. W. Cluskey, ed., Political Text Booh 1858. Appendix to the Congressional Globe,

(12 ed.), 596. See also the "Georgia Plat- 35 Cong., 1 sess., yy.

form" at page 600.
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diction whatever? Is not Congress the creature of the Con-

stitution? . . . And shall we, the creature of the Consti-

tution, pretend that we have authority beyond the reach of

the Constitution?" ^^

Once granted that the Constitution extends to the terri-

tories, the question was then raised as to the authority over

the territories which that instrument delegated to Congress.

From a consideration of the most pertinent constitutional

provision, John A. Quitman found a satisfactory answer to

present to the House in 1856: "the authority 'to dispose

of and make all needful rules and regulations for the terri-

tory and other property of the United States,' was not in-

tended to convey to Congress the right of legislation over

the Territories as subsequently constituted. This is clear.

The context itself shows that the word 'territory' was pal-

pably used in the sense of property, for the disposal of

which Congress, the common agent of the States, was to

make the 'needful rules and regulations,' such as to survey

the lands, and to provide for their sale. . . . under the

power to 'admit' [states into the Union], Congress pos-

sesses the right of paving the way for that act— of making

the preliminary arrangements for the important change of

the political condition of a Territory." Then reverting to

the application of his theory, Quitman continued: "From
the principles I have laid down, Mr. Speaker, the inference

clearly follows, that Congress, possessing merely the power

of municipal legislation to prepare the Territories for ad-

mission into the Union, has no power to exclude or abolish

slavery in the Territories. Much less have the inhabitants of

a Territory, possessing no inherent sovereignty, and having

no political powers except those derived from Congress, this

right."
''

°^ Appendix to the Congressional Globe, 30 see J. H. Hammond, speech in the Senate,

Cong., 2 sess., 273. March 4, 1858. Congressional Globe, 35
" Appendix to the Congressional Globe, 34 Cong., i sess., 959-962.

Cong., 3 sess., 121. For a similar analysis
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But If the territories derive their powers from Congress^

and Congress under the Constitution is Hmited to the prepa-

ration of a territory for statehood, where lies the final au-

thority to govern? Alexander H. Stephens gave an answer

to the House on January 6, 1857 : "This resides in the peo-

ple of the separate States, as part of that residuum of pow-

ers not delegated by them in the Constitution, and which in

that instrument are expressly reserved 'to the States respec-

tively or the people,' and passes out of them only in the

mode provided for in the Constitution, which is on the ad-

mission of new States." ^* Stephens believed that Congress

in holding the territories was acting only as a trustee for the

states, who were members of a public corporation. In an^

earlier discussion, he brought to his support quotations from

the original acts of cession of the public domain by the states

to the national government, concluding from a review of

these acts that "the leading object in all of them was to cre-

ate a common fund for the use and benefit of all the States

of the Union (the ceding State included) and for no other

use or purpose whatever^ ^^

This corporation theory of the trusteeship of the terri-

tories, carried to its logical conclusion, would not only pre-

vent Congress, the trustee, from denying equal rights to the

states as members of the corporation, but it would also pre-

vent, according to Stephens, any group of members of the

corporation from denying to the other members equal rights

to the common property of the corporation in the territories.

To lend authority to this theory, Stephens in 1850 cited in

the House the following passage from the writings of the

Swiss jurist, Emeric de Vattel: "All members of a corpora-

^^ Appendix to the Congressional Globe, 34 1314. See also the Partial Report from the

Cong., 3 sess., 133. Also J. H. Hammond, Committee on Federal Relations in the

speech in the Senate, March 4, 1858. Con- Virginia Convention, April 4, 1861. Jour-

gressional Globe, 35 Cong., i sess., 960. nal of the Virginia Convention oj 1S61,

*5 Speech in the House, May 10, 1852. Appendix. Also, Journal of the Committee

Congressional Globe, 32 Cong., i sess., of the Whole, 24.
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tion have an equal right to the use of the common property.

. . . They have not a right to exclude any one of the mem-
bers, or to make a distinction to his disadvantage, by assign-

ing him a less share than that of the others." ^^

Why was the South so insistent upon spinning out fine con-

stitutional theories for the protection of slavery in the terri-

tories? Was it not aware that the western territories were

ill adapted to slave labor? Alexander H. Stephens had him-

self so admitted to the House in 1857: "When I looked

out upon our vast Territories of the West and Northwest,

I did not then, [1850] nor do I now, consider that there

was or is much prospect of many of them, particularly the

latter, becoming slave States. Besides the laws of climate,

soil, and productions, there is . . . the law of popula-

tion." " Six months earlier, the aging Josiah J. Evans, sena-

tor from South Carolina, had spoken to the same effect in

the opposite wing of the Capitol: "Everybody knows that

slavery will not do for a farming country merely," he said.

"It is of no value in a graining country; it is of no value in

the mechanic arts; it can only be used to advantage in the

cultivation of the great staples. There is no pretense that

any one of the great staples that constitute the great mate-

rial of our foreign commerce, can be cultivated anywhere

within the limits of these Territories outside of the Terri-

tory of Kansas." ®^ Stephens did not believe that the strength

of constitutionalism as a source of Southern protection de-

pended for its success upon the addition of slave states, for

in addressing the people of Georgia in 1859, he maintained

that by adhering to the constitutional principle of non-

«* Speech on August 9, 1850. Appendix to *' Speech in the House, January 6, 1857.

the Congressional Globe, 31 Cong., i sess.. Appendix to the Congressional Globe, 34

1084, citing Vattel's Law of Nations, Book Cong., 3 sess., 134.

I, Chapter 20, p. 113. Chief Justice Taney '^Speech in the Senate, June 23, 1856.

gave this theory legal sanction in his opin- Ibid., 34 Cong., i sess., 703. Also see

ion in the Dred Scott Case, (1857), United Speech of Joseph Segar . . . Delivered in

States Supreme Court Reports, 19 Howard, the House of Delegates of Virginia, March

393. ' jfo, 1 861, pamphlet, 18.
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intervention "one slave State alone, by herself, would be

perfectly secure against encroachments or aggressions on

her domestic internal policy, though all the rest were

free." ^^ Then why a decade of insistence upon the preser-

vation of constitutional guarantees to negro slavery in the

territories?

The territorial dispute was evidently only a means to an

end. It was developed to determine the value of Southern

reliance upon constitutional guarantees for the protection

of negro slavery in the existing Southern states. "Why
should we care whether they [the slaves] go into other Ter-

ritories or not?" queried Jefferson Davis in the Senate,

February 8, 1858 : "Simply because of the war that is made
against our institutions; simply because of the want of secur-

ity which results from the action of our opponents in the

northern States." ^° In 1 857, Stephens declared in the House
that if "the slightest encroachments of power are permitted

or submitted to in the Territories, they may reach the States

ultimately" ;
''^ and, two years later, Lucius Q. C. Lamar,

lawyer, professor, and politician from Mississippi, thus ad-

dressed the Northern faction upon the same floor: "I ask

you if you do not know that when you strike slavery from

the territories you have taken the initial and most decisive

step towards the destruction of slavery in the States. You
know that that is your policy. . .

." "

That the territorial dispute was only a means to an end

was a common understanding in the South during the three

years that plans were materializing for a swing to constitu-

tionalism in the fall of 1850. In 1848, Fitzwilliam Byrdsall

presented Calhoun with this question: "If the Southern

" Farewell address as a representative in '^ Appendix to the Congressvanal Globe, 34
Congress, delivered July 2, 1859, at Cong., 3 sess., 134.

Augusta, Georgia. Henry Cleveland, ed., " Speech in the House, December 7, 1859.

Stephens in Public and Private ufith Letters Congressional Globe, 36 Cong., i sess., 45.

and Speeches, 647. Also see speech of M. R. H. Garnett, repre-

'" Congressional Globe, 35 Cong., i sess., sentative from Virginia, on the same day,

619.
'

pp. 43-44-
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people cannot maintain their equal rights as to their settling

in new territory, what other rights under the Constitution

can they maintain?" " The following year Calhoun received

a similar letter from H. M. Judge insisting that the masses

be made to see beyond their noses since "they do not see and

feel that the necessary consequence of allowing all the out-

posts of Slavery to be carried, involves a certain destruction

of the Citadel itself." ^* Calhoun himself declared, in his

farewell address to the Senate on March 4, 1850, that the

agitation in Congress for the restriction of slavery in the

territories had been evoked "expressly with the view to the

final abolition of slavery in the States." ^^ When the South

in the fall of 1850 fell back upon the principle of constitu-

tional guarantees, it did so frankly resolved to test the

strength of its new source of protection by an application of

its principles to the territorial dispute. Only for this purpose

were the efforts of Southern political thinkers centered upon

the territories during the decade of the fifties.

The "Irrepressible Conflict" and the "Higher Law"

But whatever the real issue between the sections in the

territorial dispute, there was no doubt, in the South at least,

of the sectional objectives in defending or in opposing two

new theories developed at the North during the decade of

the fifties. These were the theories of the "irrepressible con-

flict" and of the "higher law." Both were considered by the

South to be incompatible with the existence of negro slavery

in the states; consequently, both were soundly denounced as

"
J. F. Jameson, ed., Correspondence of the remarks of Kenneth Rayner of North

Calhoun, American Historical Association, Carolina in the House on June is, 1841.

Annual Report, 1899, II, 1181. Appendix to the Congressional Globe, 27
''* Ibid., 1196. Cong., 1 sess., 49; and the address of

'''Congressional Globe, 31 Cong., i sess., Jefferson Davis at Aberdeen, Mississippi,

453. To the same effect were the Resolu- May 26, 1851. Dunbar Rowland, ed.,

tions of the House adopted December 12, Davis, Constitutionalist, II, 70-82.

1838. Ibid., 2$ Cong., 3 sess., 23, 27;
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a direct infringement of the principle of constitutional

guarantees.

The theory of the "irrepressible conflict" was the joint

product of Abraham Lincoln's address before the Republi-

can State Convention of Illinois, delivered on June i6, 1858,

and of William H. Seward's "Irrepressible Conflict" speech

dehvered at Rochester, New York, October 25, 1858. It

was the opinion of the latter, however, which first attracted

attention; for Lincoln, despite his activities in Illinois, was

a relatively obscure national figure until the sixties. Seward,

on the other hand, already at the height of his political pres-

tige, made himself the target of immediate bombardment

when he asserted: "It is an irrepressible conflict between

opposing and enduring forces, and it means that the United

States must and will, sooner or later, become either entirely

a slaveholding nation, or entirely a free-labor nation. Either

the cotton and rice fields of South Carolina and the sugar

plantations of Louisiana will ultimately be tilled by free

labor, ... or else the rye-fields and wheat-fields of

Massachusetts and New York must again be surrendered by

their farmers to slave culture and to the production of

slaves, . . ." ^^

By the sixties, Lincoln had stepped into the limelight,

and then his words of 1858 were scattered throughout the

South along with those of Seward. Lincoln's most pertinent

remarks were these: " 'A house divided against itself can-

not stand.' I believe this government cannot endure perma-

nently half slave and half free. I do not expect the Union
to be dissolved— I do not expect the house to fall— but

I do expect it will cease to be divided. It will become all one

thing, or all the other. Either the opponents of slavery will

arrest the further spread of it, and place it where the public

mind shall rest in the belief that it is in the course of ulti-

'* W. H. Seward, The Irrepressible Conflict, pamphlet, 2,
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mate extinction; or its advocates will push it forward till

it shall become alike lawful in all the States, old as well as

new, North as well as South." "

This theory was denounced by every legitimate agency in

the South from county assemblies to state conventions. On
December 2, 1859, ^^e General Assembly of Tennessee re-

solved ''that we recognize in the recent outbreak at Har-
per's Ferry the natural prints of this treasonable, irre-

pressible conflict' doctrine put forth by the great head of

the Black Republican party and echoed by his subordi-

nates." '^^ In the fall of i860, several county assemblies in

Georgia sent resolutions to the state legislature bitterly de-

nouncing the theory for recognizing the equality of the black

and white races, and for influencing Northern men to seek

the establishment of such racial equality in the South.^^

In December, i860, the South Carolina Convention

placed in its declaration of the immediate causes of seces-

sion, extracts from Lincoln's address to show beyond doubt

that the application of the theory would inevitably lead to

the subversion of all constitutional protection to slavery in

the states.®" In the Alabama Convention of 1861, William

L. Yancey, long since despairing of constitutional protec-

tion, asserted: "No guarantees— no amendments of the

Constitution— no compromises patched up to secure to the

North the benefits of Union yet a little longer, can reedu-

cate that people on the slavery issue, so as to induce them,

having the majority, to withhold the exercise of its power

in aid of that 'irrepressible conflict.' " ^^

"
J. G. Nicolay and John Hay, Complete of the Mississippi Convention of 1861,

Works of Abraham Lincoln, I, 240. This Appendix, Document A, pp. 155-156.

passage is quoted in Letter of the Hon. ''^ H. V. Ames, ed., State Documents on

Howell Cobb to the People of Georgia Federal Relations, 308.

(December 6, i860), pamphlet, 5; and most "A. D. Candler, ed.. Confederate Record

of it, along with other extracts from Lin- of Georgia, I, 58-156.

coin's writings, is again repeated by T. J.
^^ Journal of the South Carolina Conven-

Wharton, Commissioner from Mississippi tion of 1S60-1-2, 465.

to Tennessee, in his address to the Ten- *^ W. R. Smith, Debates of the Alabama

nessee Legislature, January, 186 1. Journal Convention of 1861, 142. See the Letter
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The second of these new theories— the theory of the

higher law— was in origin much older than the first, though

its leading champion was also William H. Seward of New
York. This theory doubtless sprang from the ranks of the

abolitionists in the later thirties, for as early as June 15,

1 84 1, Representative Kenneth Rayner of North Carolina

attacked the position of John Quincy Adams on the slavery

question because he "has thrown aside law and Constitution,

and has dared to put the issue of this question upon the high

and impregnable ground of the Divine lav/"— a position

which Rayner declared "sweeps away every thing like hu-

man compact and rests the mutual rights of men on what

the imagination of fanaticism may picture to itself as a

Divine requirement."^^ In 1850, John A. Quitman wrote

that nine-tenths of. the Northern people were sparing no

exertion to abolish negro slavery, "and, when the Consti-

tution fails them, they appeal to 'the higher law.' " ®^ In

February, 1851, Robert Toombs discovered that a "great

question is rising up before us [to] become a 'fixed fact' in

American politics. It is . . . sometimes called the higher

law, in antagonism to our constitutional compact. If the

first [i. e., the higher law] succeeds, we have no other safety

except in secession; if the latter [i. e., the constitutional com-

pact], 'liberty and Union, may be forever one and insep-

arable.' " ''

Before the end of the following year, the "fixed fact" had

found definite expression from the pen of William Hosmer
in a volume of some two hundred pages entitled. The Higher

Law. Within those pages the author makes the following

of Howell Cobb to the People of Georgia, ^'
J. F. H. Claiborne, Life and Correspon-

(December 6, i860), pamphlet, 7; and dence of Quitman, II, 260.

S. D. Moore, "The Irrepressible Conflict ^ Letter to A. H. Chappell and Others,

and Impending Crisis," DeBow's Review, February 15, 1851. U. B. Phillips, ed..

May, i860. XXVIII, 531-551. Correspondence of Toombs, Stephens, and
*^ Appendix to the Congressional Globe, 27 Cobb, American Historical Association,

Cong., I sess., 48. Annual Report, 19 11, II, 229.
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contention: "Men have no right to make a constitution

which sanctions slavery, and it is the imperative duty of all

good men to break it, when made. . . . The fact that a law

is constitutional amounts to nothing, unless it is also pure ; it

must harmonize with the law of God, or be set at naught by

all upright men." If the constitution requires the return of

fugitive slaves, he wrote, "our duty is to spurn the infamous

requirement . . . we are under the most solemn obligations

to amend the compact or renounce it forever." ®^

The field had already been prepared, therefore, when
William H. Seward essayed to champion the free labor sys-

tem that "conforms to the divine law of equality, which is

written in the hearts and consciences of men." ^® It was
against Seward and his followers that the South directed

its' "higher law" attack in the later fifties. On October 19,

1858, Jefferson Davis delivered a stirring address in New
York City upon this subject, and in the course of his daring

denunciation of the advocates of this theory, he declared:

"You have among you politicians of a philosophic turn, who
preach a high morality; a system of which they are the dis-

coverers, . . . They say, it is true the Constitution dictates

this, the Bible inculcates that ; but there is a higher law than

those, and they call upon you to obey that higher law of

which they are the inspired givers. Men who are traitors

to the compact of their fathers— men who have perjured

the oaths they have themselves taken . . . these are the

moral law-givers who proclaim a higher law than the Bible,

the Constitution, and the laws of the land. . . . These

higher law preachers should be tarred and feathered, and

whipped by those they have thus instigated. . . . The man
who . . . preaches treason to the Constitution and the dic-

'^ William Hosmer, The Higher Law, 176, the Senate, March 11, 1850. Appendix to

177. the Congressional Globe, 31 Cong., i sess.,

*' W. H. Seward, The Irrepressible Con- 264, 265.

nict, pamphlet, 1-2. See also his speech in
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tates of all human society, is a fit object for a Lynch law that

would be higher than any he could urge." ^^

By the sixties, Southern opposition to the higher law had
spread to the ranks of pamphleteers and the membership of

state conventions. John Townsend, writing in a pamphlet

entitled The South Alone Should Govern the South, asked:

"what can a President or a party do for the security of the

South, . . . when the Northeast, and North, and North-

west of these United States are hopelessly aholitionized,

and are now working under a 'higher law' constitution of

their own?" ^^ Similarly, H. L. Berguin in his Considera-

tions Relative to a Southern Confederacy denounced the

great Northern leader William H. Seward, who, in his

determination to exterminate slavery from Virginia to

Texas, "calls to his aid a 'higher law' than the Constitution

he has solemnly sworn to support." ^^ On February i8,

1 86 1, Fulton Anderson, commissioner from Mississippi to

Virginia, warned the Virginia Convention that an "infidel

fanaticism, crying out for a higher law than that of the

Constitution . , . has been enlisted in the strife";®" and

in the Alabama Convention of that year L. M. Stone main-

tained that the "triumph of a Higher Law party, pledged to

the destruction of our Constitutional Rights, forced us to

dissolve our political connection with [the] hostile States." ®^

The Strength of the Constitutional Appeal

In opposing these new theories, the South of the sixties

was still relying upon the strength of its constitutional ap-

peal. At that time, H. L. Berguin thus presented the Souths

ern cause: "the South should never yield one atom of her

" Dunbar Rowland, ed., Da-vis, Constitu- ^ W. R. Smith, Debates in the Alabanta
tionalist, III, 337-338- Convention of 1861, 333. See Python
*3 Page 11. (pseud.), "The Secession of the South,"
85 Pamphlet, p. 4. DeBow's Review, April, i860. XXVIII,
^Journal of the Mississippi Convention of 376.

1861, 217.
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full, just, and equal rights under the Constitution; no more
compromises— no more adjustments. . . . We have lost

our political power— we must depend upon our constitu-

tional rights. . . . our only permanent safety is to place

ourselves firmly on our equal rights, and say to the Republi-

can party, 'destroy the Constitution ! break that compact

which now makes us one people, (and which alas! is almost

the sole remaining link between us, ) even in its slightest ob-

ligation, and we become a separate nation.' " ^^

On January 7, 1861, Robert Toombs, amid the excite-

ment of the Senate avowed: "We will stand by the right;

we will take the Constitution; we will defend it by the sword
with the halter around our necks." ^^ A week later, Senator

J. H. Reagan of Texas joined the heated controversy with

these words : "I stand here to-day to say that if there be a

southern State, or a southern man even, who would demand,

as a condition for remaining in this Union, anything beyond

the clearly specified guarantees of the Constitution of the

United States as they are, I do not know of it. , . . they

have never dreamed of asking more than their constitutional

rights." '^

Meanwhile, William L. Yancey in a great two-hour speech

before the National Democratic Convention at Charleston,

South Carolina, was proclaiming on January 11, i860, that

"we hold up between ourselves and your advancing column
of numbers that written instrument which your fathers and
ours made, and by the compact of which you with your
power were to respect us and our rights." ^^ Alexander H.
"^ H. L. Berguin, Considerations Relative soul of this great Government. . . . We
to a Southern Confederacy, pamphlet, 28, stand upon it. We intend to abide by it

29- and to maintain it, and we will submit
" Congressional Globe, 36 Cong., 2 sess., to no persistent violation of its provisions.

270- • • When it is violated, persistently vio-
** Congressional Globe, 36 Cong., 2 sess., lated, ... I raise then the banner of

391. L. Q. C. Lamar of Mississippi, later secession, and I will fight under it as long
a member of the Supreme Court, during as the blood flows and ebbs in my veins."
a speech in the House, December 7, 1859, Ibid., 36 Cong., i sess., 45.

declared: "That constitution is the life and "J. W. DuBose, "Yancey, A Study,"
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Stephens, having voluntarily left the House of Representa-

tives in 1859, was appealing to the Legislature of Georgia

on November 14, i860, to this effect: "If all our hopes are

to be blasted, if the republic is to go down, let us be found

to the last moment standing on the deck with the constitu-

tion of the United States waving over our heads." ®®

The South was now able to strengthen its constitutional

appeal by demanding of the North that it accept the opin-

ions and decisions of the Supreme Court as the final arbiter

of constitutional disputes. How the two sections had re-

versed their positions towards the Supreme Court, Robert

Toombs disclosed in addressing the Senate on January 7,

1 861: "The northern doctrine was, many years ago, that

the Supreme Court was the judge. . . . they declared that

that court was made, by the Constitution, the ultimate and

supreme arbiter. . . . The Supreme Court have decided

that, by the Constitution, we have a right to go to the Ter-

ritories and be protected there with our property. You say

we cannot decide the compact for ourselves. Well, can the

Supreme Court decide it for us? Mr. Lincoln says he does

not care what the Supreme Court decides, he will turn us

out anyhow. . . . He said he would vote against the deci-

sion of the Supreme Court. Then you do not accept that

arbiter. . . . The Black Republican party say, 'We care not

for your precedents or practices ; . . . We care not for the

fathers ; we care not for the judges.' They have said more

:

their leaders on this floor have said they will get rid of the

court as James II. got rid of the honest judges when they

decided against the dispensing power of the Crown. . . .

You declare that the decision of the Supreme Court is null,

void, and no law; that there is no Constitution but the Chi-

cago platform; yet you propose to come here and take pos-

Gulf States Historical Magazine, January, and Private ivith Letters and Speeches,

1903. I, no. 4, p. 246. 696-697.
** Henry Cleveland, ed., Stephens in Public
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session of this Government, and swear to maintain the

Constitution. . .
." ^'^ Thus by a strange transformation of

circumstances, the North was now demanding strict construc-

tion of imphed powers in regard to the national judiciary,

opposing, in 1855, a bill to remove from the state courts to

the federal courts all suits against federal officers for acts

done under federal authority, and advocating in 1858, as a

means of preventing appeals from the state courts to the

Supreme Court, the repeal of the twenty-fifth section of the

Judiciary Act of 1789 !

''^

Yet, in spite of express constitutional provisions, drastic

fugitive slave laws, and favorable decisions of the Supreme
Court, the South found itself increasingly impotent to en-

force the rendition of fugitive slaves. "I hold in my hand,"

said Robert Toombs to the Senate, January 24, i860, "copies

and abstracts of laws and resolutions of nine States of this

Union, all of which have been adopted with the direct intent

to abrogate and annul this plain provision of the Constitu-

tion. . . . They are all plain, direct, undeniable violations

of the oaths which the men who passed them took to sup-

port the Constitution of the United States." ^^ Within a

year, these abstracts received the official consideration of

the State Convention of South Carolina in its declaration

of the immediate causes which induce and justify Secession:

"We assert that fourteen of the States have deliberately

refused, for years past, to fulfil their constitutional obliga-

tions, and we refer to their own Statutes for the proof. . . .

The States of Maine, New Hampshire, Vermont, Massa-

chusetts, Connecticut, Rhode Island, New York, Pennsyl-

vania, Illinois, Indiana, Michigan, Wisconsin and Iowa,

*' Congressional Globe, 36 Cong., 2 sess., as a tool of circumstance by all sections

269, 270. of the Union, see A. M. Schlesinger, New
°' Charles Warren, The Supreme Court in Viewpoints in American History, pp. 220-

United States History, (2 ed.) II, 264, 244.

333. Chapters 25, 26, and 27 (pp. 206- ^Appendix to the Congressional Globe, 36

3S7) present a more complete study. For Cong., i sess., 89. See also his speech on

a valuable study on the use of state rights March 7 at p. 157.
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have enacted laws which either nulHfy the Acts of Congress

or render useless any attempt to execute them. In many of

these States the fugitive is discharged from the service or

labor claimed, and in none of them has the State Govern-

ment complied with the stipulation made in the Constitution.

... In the State of New York even the right of transit for

a slave has been denied by her tribunals; and the States of

Ohio and Iowa have refused to surrender to justice fugitives

charged with murder, and with inciting servile insurrection

in the State of Virginia. Thus the constituted compact has

been deliberately broken and disregarded by the non-slave-

holding States. . .
.""°

New Schemes for Enforcing Constitutional
Guarantees

This open violation of constitutions, statutes, and judicial

decisions in utter disregard of the Southern appeal had

brought forth a number of interesting devices to strengthen

the constitutional position of the South. As far back as 1 847,

Calhoun had written : "There is and can be but one remedy

short of disunion, and that is to retaliate on our part, by

refusing to fulfil the stipulations [of the Constitution] in

their favor." ^°^ In the Nashville Convention of 1850, a

minority favored retaliation as a method of inducing the

North to comply with the terms of the Constitution; "^ and

a decade later, Alexander H. Stephens, leading champion

of constitutionalism in the fifties, was ready to adopt this

principle: "Let your committee on the state of the repub-

lic," so he suggested to the Georgia Legislature, Novem-
ber 14, i860, "make out a bill of grievances; let it be sent

'''"' Journal of the South Carolina Conven- ^^^ Letter to a member of the Alabama
tion of iS6o-l-2, 463, 464. See the chapters Legislature. Cited in Thomas H. Benton,

on "The Attitude of Certain Northern Thirty Years' View, II, 699.

States" in/B. B. Munford, Virginia's At- ^"^ R. R. Russel, "Economic Aspects of

titude towards Slavery and Secession, 201- Southern Sectionalism," Illinois University

213. , Studies, XI, 157.
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by the governor to those faithless States ; and If reason and

argument shall be tried in vain— if all shall fail to induce

them to return to their constitutional obligations, I would

favor retaliatory measures." ^"^

Several interesting methods of retaliation were proposed.

Calhoun In his suggestions to the members of the Alabama
Legislature on this point had maintained that denial of "the

right of their ships and commerce to enter and depart from

our ports is the most effectual, and can be enforced."\^°* R. B.

Phett proposed In the South Carolina Convention of 1852

"that it should be the duty of the Legislature, by suitable and

effectual provisions and penalties, to debar and exclude the •

citizens of those States from entering, abiding, or holding

property within this State" ;
^°^ and In the fall of i860, Gov-

ei-nor Joseph E. Brown of Georgia recommended to his state -

legislature several methods of retaliation by reprisals. He
proposed first, to seize the property In Georgia belonging to

citizens of the offending state in order to indemnify the in-

jured party for the loss of his fugitive slave ; second, to enact

"such laws as will drive the manufactured articles of such

States, as far as possible, from the markets of Georgia"

;

and third, in case the foregoing remedies were inadequate, to

repeal "the penal code and all other laws of this State which

protect the lives, liberties and property of the citizens of

other States while in this State" so that the citizens "of each

Free State In this Union, guilty of like bad faith to the peo-

ple of Georgia, be declared without the protection of the

laws of this State, until the States to which they respectively

belong, shall have repealed their unconstitutional and ob-

noxious legislation, and returned to the observance of their

constitutional pledges." "^

'"^ Henry Cleveland, ed., Stephens in Pub- ^"^ Journal of the State Convention of

lie and Private with Letters and Speeches, South Carolina of 1852, 17.

707. ^"^ A. D. Candler, ed.. Confederate Records
^•^ As cited in Thomas H. Benton, Thirty of Georgia, I, 34, 36, 37, 42-43.

Years' View, II, 699.

165



THE SOUTH AS A CONSCIOUS MINORITY

Another group of proposals for strengthening the consti-

tutional position of the South called for new amendments to

the Constitution expressive of the Southern interpretation of

that instrument. On December i8, i860, John J. Crittenden

of Kentucky proposed to the Senate six constitutional amend-

ments relating to slavery in the states and territories.^"^ Six

days later, Robert Toombs of Georgia, as a member of the

Committee of Thirteen to devise means of settling the sec-

tional controversy, reported to this Committee that, in his

opinion, the full security of Southern rights depended upon

the adoption of seven constitutional amendments which he

then presented. Five of these seven amendments were typi-

cal Southern interpretations of the provisions of the Federal

Constitution relating to negro slavery.^"® In the Georgia

Convention of 1861, on the very day that an ordinance of

secession was adopted, H. V. Johnson introduced a pro-

posal containing nine "indispensable amendments" to be con-

sidered by a proposed Southern Congress at Atlanta,

Georgia.^"''

All these amendments contained little that was new and

nothing that was radical. They were clearly in accord with

the November resolutions of Greene County, Georgia, de-

manding new amendments, not to secure "any rights addi-

tional to those now meant to be secured to us by the Consti-

tution; but that we would have those rights set forth in

terms, such as our Northern fellow-citizens would construe,

as we do, the Constitution as it i^." ^^° The substance of these

proposed amendments was later incorporated into the Con-

federate Constitution; and it is worthy of note that a pro-

posal was advanced in the Virginia Convention of 1861 re-

questing the Committee on Federal Relations "to report the

^°' Congressional Globe, 36 Cong., 2 sess., vention of 1861, 17-1S.

114- ""A. D. Candler, ed., Confederate Records

"' U. B. Phillips, Life of Toombs, 210. of Georgia, I, 78.
^"^ January 18, Journal of the Georgia Con-
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Constitution of the Confederate States of the South, as Vir-

ginia's ultimatum, and that they recommend the same to the

Northern States of this Confederacy." "^

In a final attempt to restore the usefulness of the principle

of constitutional guarantees as a source of protection to a

Southern minority, many statesmen advocated the extreme

position of temporary separation from the North. Thus in

January, 1861, A. H. Handy, Commissioner from Missis-

sippi, in urging the Governor of Maryland to take steps

towards separation, defended his position on these grounds:

"Secession is not intended to break up the present govern-

ment, but to perpetuate it . . . we go out for the purpose

of getting further guarantees and security for our rights

. . . our plan is for the Southern States to withdraw from

the Union for the present, to allow amendments to the Con-

stitution to be made, guaranteeing our just rights." "^

T. R. R. Cobb of Georgia was another who urged that "We
can make better terms out of the Union than in it" ;

^^^ while

Alexander H. Stephens wrote after the war in regard to the

position of Georgia: "Two-thirds, at least, of those who
voted for the Ordinance of Secession, did so, I have but lit-

tle doubt, with a view to a more certain Re-formation of the

Union . . . they acted under the impression and belief that

the whole object . . . could better be accomplished by the

States being out of the Union, than in it."
^^*

The End of the Constitutional Road

Meanwhile, a growing realization that the North through

the control of a necessary majority of free states would soon

be able to mould the Constitution at its will was rapidly un-

dermining Southern reliance upon the principle of constitu-

^^^ Journai of the Virginia Convention of lature, November 12, i860, as quoted in

1861, 109. A. H. Stephens, War between the States,

"-George Lunt, Origin of the Late War, II, 321.

441, citing Schaffner's Secession War. ^^* Ibid. See also, Albert Pike, State or
"^ From an address to the Georgia Legis- Province, Bond or Free, pamphlet, 36-37.

167



THE SOUTH AS A CONSCIOUS MINORITY

tional guarantees. As long as the South maintained express

provisions in the Constitution concerning negro slavery—
provisions that could not be removed without Southern con-

sent— there remained the possibility that those provisions

might ultimately be enforced to the satisfaction of the South-

ern states. But now the South was facing the possibility (and

it thought the probability) of losing even those express con-

stitutional guarantees by the irrefutable, constitutional

means of the amending process !

John C. Calhoun with his usual prophetic insight had ut-

tered this note of warning in the Southern Address of 1849 •

"If fanaticism and the love of power should, contrary to

their nature, for once respect constitutional barriers, . . .

there would be still left one certain way to accomplish their

object, if the determination avowed by the North to mo-

nopolize all the territories, to the exclusion of the South,

should be carried into effect. That of itself would, at no dis-

tant day, add to the North a sufficient number of States to

give her three fourths of the whole; when, under the cover

of an amendment of the Constitution, she would emancipate

our slaves. . . ." ^^^

Accepting the stated intention of the Republican Party

to abolish slavery as soon as it had the power, Josiah E.

Evans, Senator from South Carolina, on June 23, 1856,

entered into an elaborate speculation on the future safety

of the institution of negro slavery in the United States:

"Whenever you have sixty States in this Union, three fourths

of them can alter the Constitution, and abolish slavery

everywhere. You have thirty-one now; you want only

twenty-nine. Where are they to come from? Kansas and

Nebraska can make six; New Mexico will make half as

^^= R. K. Cralle, ed., Works of Calhoun, Constitutional Convention, November 5,

VI, 308-309. For an earlier statement of 1829. Proceedings and Debates of the

Southern security against this danger, see Virginia Convention of 1829-1830, 1S6-187.

Charles F. Mercer, speech in the Virginia
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many; California may be well divided into three States; and

there is no doubt of the fact, I venture to say, that within

the next forty or fifty years it will be accomplished— that

the Indians will be driven out, and those large territories,

extending from- the Atlantic to the Pacific, will be divided

into States of this Union." "^

But to a Virginian writing only four years later on the

"Issues of i860," this menace of a constitutional overthrow

of slavery was a much more immediate one. Finding that the

relative strength in states and population between the North

and the South had already given "the first forty and the lat-

ter twenty-eight senators, and the first one hundred and

forty-nine and the latter eighty-nine representatives," the

author who signed the pen-name "Python" ventured the

astounding prediction "that in ten years, the North will hold,

sectionally, the requisite constitutional number of States,

senators and representatives, to enable them to propose

and adopt amendments to the Constitution as they may
please." ^"

How widespread this latter sentiment had become in the

sixties we may gather from the words of Stephen A. Douglas

of Illinois uttered in the Senate on March 2, 1861 : "How
often have I heard it from one to the other of the Southern

States declared that it was the fixed purpose of the North,

as soon as they obtained a majority of three-fourths, to

change the Constitution so that we would have authority to

abolish slavery in the States by an act of Congress ! Sir, I

have heard it in these Halls, as well as upon the stump." ^^*

The South had now come to the end of the constitutional

^^^ Appendix to the Congressional Globe, 34 constitutional amendment. Edward Chan-

Cong., I sess., 703. The Nashville Con- ning, History of the United States, VI, 80,

vention of 1850 at its June session also citing the Resolutions, Address and Journal.

estimated in its "Address" that in fifty "^Letter dated December 9, 1859, and
years the non-slaveholding states would published in DeBow's Review for March,

have the required two-thirds majority in i860. XXVIII, 258.

Congress and the three-fourths majority of •''' Cotigressional Globe, 36 Cong., 2 sess.,

the states necessary to abolish slavery by 1388.
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road. "Moral philosophy and constitutional law," reflected

Henry A. Wise of Virginia in his Seven Decades of the

Union, published soon after the Civil War, "had fallen be-

fore steam and telegraphs and railroads and territorial ac-

quisitions and unprecedented immigration. Free Soil was a

majority, and a majority brooked no limitations to its will.

. . . Slavery of the colored race would be destroyed, and

the freedom of the white race would lose all its guarantees

against the abuses of a majority." ^^^ Another chronicler of

these decades, John W. Draper, one time professor of

chemistry in New York University, distinguished as scholar

and writer in several fields, wrote in his History of the

American Civil War ( 1867) : "There is a political force in

ideas which silently renders protestations, promises and

guarantees, no matter in what good faith they may have

been given, of no avail, and which makes constitutions ob-

solete. Against the uncontrollable growth of the antislavery

idea the South was forced to contend." ^^° Whether the

trend away from the principle of constitutional guarantees

was inevitable, it came ; and when and how and why, we shall

seek to discover in the following chapter.

"' Page 248. "» Vol. I, p. 25.
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CHAPTER VI

THE PRINCIPLE OF SOUTHERN
INDEPENDENCE

« A-'-"^ ^y ^'^^^ ^^^ objects are to cast before the people

of the South as great a mass of wrongs committed

on them, Injuries arid insults that have been done,

as I possibly can. One thing will catch our eye here and de-

termine our hearts; another thing elsewhere; all united, may
yet produce spirit enough to lead us forward, to call forth

a Lexington, to fight a Bunker's Hill, to drive the foe from

the city of our rights.'/^ Here once more are the words of

a new leader in a new cause : William L. Yancey was speak-

ing in 1858 before the Southern Commercial Convention in

Montgomery, Alabama; and his words are none the less

significant if expressed two years before the cause that they

represent came into its own. For here was another signpost

on a new highway of protection to Southern minority inter-

ests. Down the highways of local self-government, of the

concurrent voice, and of constitutional guarantees. In the

order named. Southern political philosophers had already

journeyed; but in every case they had come to the end of the

road short of the goal of satisfactory protection to the

South. All three of these roads had lain within the Union;

the only one left—- that of Southern independence— lay

outside ; but what did that matter if It led to the goal?

The Rise of the Secessionists per se

On December 17, i860, John P. Kennedy, writing In a

pamphlet entitled The Border States, made the assertion

* J. W. DuBose, Life and Times of Yancey, 362.
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'fthat the secession movement is not the suddenly Inspired

project of the present day; that it does not grow out of the

events of the recent canvass and election, nor even primarily

out of that agitation of slavery, which constitutes the fla-

grant cause of disturbance in the Border States,"/ After

developing this thesis at some length, the author concluded

with this statement: "The agitation of slavery, therefore,

notwithstanding its engrossment of the country and the

odious prominence it has assumed, is, after all, but a parade

of idle and mischievous debate." ^

If these assertions are at all startling to the present-day

historian, they were a matter of common belief among a

number of contemporary writers who were subjected to the

trying experiences of the fifties and sixties. Edward A.

Pollard, Virginia historian, in his volume. The Lost Cause

(1867), takes the position that the sectional dispute over

the institution of negro slavery was only incidental to the

desires of "a political North and a political South" to domi-

nate the central government. In support of his position, he

pointed out that the early part of the political history of

slavery "is scarcely more than an enumeration of dates and

measures, which were taken as matters of course, and passed

without dispute." Pollard believed that only with the "jeal-

ousy of Southern domination came the slavery agitation;

proving clearly enough its subordination to the main ques-

tion."
^

Of a similar opinion was W. C. Fowler, author of The

Sectional Controversy, published in 1862. In this volume,

Fowler contended that, after the first Missouri Compromise
had been adopted, the North still refused to admit Missouri,

under the pretext that the state was excluding free negroes

and mulattoes from its borders, but in reality because of

^'the desire to retain political power." ^ And Jefferson Davis

^ op. cit., pp. 14, 37, * Op. cit., pp. 80-83.

' op. cit., pp. 47-48.
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in his Rise and Fall of the Confederate Government ( 1 8 8 1

)

clearly implied that the basis of the sectional controversy

lay in a so-called balance-of-power theory between the North

and the South rather than in the issue of negro slavery.^

Of all these contemporary impressions, the most vivid is

found in the preface to a volume by Sidney George Fisher

on The Law of the Territories. Writing on November 12,

1859, within a month after John Brown's raid at Harper's

Ferry, to which he made reference, Fisher thus presented

the struggle for power between the two sections :/ "The

South rules the President, and Congress, and the Supreme

Court. It has all kinds of influence, social, commercial, po-

litical. It dictates to Tammany Halls and to Empire Clubs.

. . . But, like Achilles, the South has a vulnerable point

which its enemies have found out. They have aimed at this

point a weak shaft by a feeble hand, and, suddenly, the

whole ingenious armament of the Southern politicians, obe-

dient Presidents, submissive Congress, a pliant judiciary,

responsive Tammany Halls, and active rowdy clubs, have

become useless as the guns of a ship that has sprung a

leak."^/

There is more than passing evidence to support these im-

pressions. Indeed, strong argument may be advanced to

prove that the Southern states originally entered the Union

with the expectation of dominating the national government

^ O/". cit., I, H-14. See also his letter and of the several Commonwealths which

to S. Cobun, November 7, 1850. Dunbar compose it." Vol. II, pp. 48-49. Another

Rowland, ed., Davis, Constitutionalist, I, Englishman, James Spence, writing in

592-596. i86i, asserted that "many of the aggressive

* S. J. Fisher, The Law of the Territories, and most reprehensible acts of the South

preface, xix-xx. Of particular interest in ... have not had the extension of Slavery

this connection are the views of two as an object of desire, as an end, but

English writers. After touring America in simply as a means by which to maintain

1857-1858, Charles Mackay in his Life and its political position, in face of the rapidly

Liberty in America (1859) wrote: "The increasing population of the Northern
struggle between the North and South, of power." The American Union, 84. Fur-

which the negro is made the pretext, is, ther information may be found in the

as all the world knows by this time, a numerous extracts compiled in S. D. Car-

struggle for political power and ascen- penter. Logic of History (1864), p. 24
dency— for the patronage of the Republic, et seq.
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through a rapid growth of population in the South. Even
before the Federal Convention had assembled, James Madi-

son, discussing the prospects of a stronger Union with a legis-

lature based upon population, wrote Edmund Randolph on

April 8, 1787, that the "northern States will be reconciled

to it by the actual superiority of its populousness ; the South-

ern by their expected superiority on this point."
'^

This possibility of the future control of the national gov-

ernment by the South may be used to explain certain sec-

tional discrepancies in the Federal Convention of 1787 on

the issue of local self-government. How else may one better

account for so many Southern proposals to enlarge the

sphere of the national government— proposals which were

defeated with the assistance of a Northern vote? Charles

Pinckney, for example, favored giving Congress the power

to establish a university and to assume the debts of the

states; James Madison would have permitted Congress to

grant charters of incorporation wherever the authority of a

single state was incompetent; and both of these men worked

diligently for the power in the national government to nega-

tive state laws. Even the obstinate George Mason, whose

subsequent persistence in opposing the Constitution was

equalled only by that of Patrick Henry, twice proposed in

the Federal Convention to give Congress the power "to en-

act sumptuary laws." ® Particularly enlightening is Mason's

stand, coming, as it does, after his support of the prohibi-

tion on export taxes, wherein he "hoped the Northern

States did not mean to deny the Southern this security. It

would hereafter be as desirable to the former, when the

latter should become the most populous." ^

In both the Virginia and the South Carolina ratifying

conventions, the advocates and opponents of the Federal

' Gaillard Hunt, ed., Writings of Madison, W. M. M'eigs, The Growth of the Cansti-

II, 340. ttition, 305-316.

* These defeated proposals in the Federal 'Jonathan Elliot, ed.. Debates (2 ed.)) V,

Constitutional Convention are collected in 432.
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Constitution took issue on the future development of the

population of the South, as if ratification of the Constitution

should depend upon the possibility of future domination of

the central government. In the Virginia Convention, George

Nicholas, speaking for ratification, used this argument:

"But the influence of New England and the other Northern

States is dreaded; there are apprehensions of their combin-

ing against us ... it must be supposed that our population

will, in a short period, exceed theirs, as their country is well

settled, and we have very extensive uncultivated tracts. We
shall soon outnumber them in as great a degree as they do

us at this time : therefore this government . . . will be very

shortly in our favor." ^^ But to the contrary, George Mason,

who had apparently changed his mind on the future growth

of the South, ridiculed the argument of Nicholas. "A very

sound argument indeed," said Mason, "that we should cheer-

fully burn ourselves to death in hopes of a joyful and happy

resurrection !" "

A similar debate ensued in the South Carolina Conven-

tion. There Edmund Rutledge was for ratification and

Rawhngs Lowndes against it. "The Constitution had pro-

vided for a census of the people," Rutledge explained on

January i6, 1788, "and the number of representatives was

to be directed by the number of the people in the several

states; this clause was highly favorable to the southern in-

terest. Several of the Northern States were already full of

people : it was otherwise with us ; the migrations to the south

were immense, and we should, in the course of a few years,

rise high in our representation, whilst other states would

keep their present position. Gentlemen should carry their

views into futurity, and not confine themselves to the narrow

limits of a day, when contemplating a subject of such vast

importance." ^^ But two days later, Lowndes declared to the

^0 Ibid., Ill, 102. ^' Ibid., IV, 276-277.

^^ Ibid., Ill, 267.
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contrary that with "respect to migration from the Eastern

States to the Southern ones, he did not beheve that people

would ever flock here in such considerable numbers, because

our country had generally proved so uncomfortable, from

the excessive heats, that our acquaintance, during the heats,

is rather shunned than solicited." ^^ In the North Carolina

Convention, James Iredell, a leading advocate of ratifica-

tion, maintained that the "Northern States have been much
longer settled, and are much fuller of people, than the

Southern, but have not land in equal proportion, nor scarcely

any slaves. ... In twenty years, there will probably be a

great alteration. . . ." "

Outside the halls of the ratifying conventions, the possi-

bility of Southern control of the central government was

projected as a leading argument for adopting the Constitu-

tion; for David Ramsay in his "Address to the Freemen

of South Carolina" set forth the following contention: "It

must be known to many of you, that the Southern states,

from their vast extent of uncultivated country, are daily

receiving new settlers ; but in New England their country is

so small, and their land so poor, that their inhabitants are

constantly emigrating. As the rule of representation in Con-

gress is to vary with the number of inhabitants, our influence

in the general government will be constantly increasing. In

fifty years, it is probable that the Southern states will have

a great ascendency over the Eastern." ^^

In like manner it may be said that the uncertainty of the

future was responsible for the opposition to the Constitution

in the Northern states. Some of the most ardent supporters

^^ Ibid., IV, 3og. Northern States have the majority, and
^* Ibid., IV, 178. During the discussion in will endeavor to retain it. This is, there-

the Virginia Convention over the con- fore, a contest for dominion— for em-
trol of navigation on the Mississippi, pire." Ibid., Ill, 365. See also pp. 292,

William Grayson declared: "This contest 343.

of the Mississippi involves this great na- i' P. L. Ford, ed.. Pamphlets on the Con-

tional contest; that is, vi'hether one part of stitution, 375.

the continent shall govern the other. The
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of local autonomy and constitutional limitations in America

were found in the Northern ratifying conventions." It was

the return of the first census of 1790, coupled with the ex-

perience in actual control of the government, that allayed

Northern fears for the future, and hence justified the de-

mands of the Northern party, the Federahsts, for a stronger

and more active central government. Observing this new

party attitude towards national powers, Thomas Jefferson,

on May 23, 1792, wrote President Washington that the

"Monarchical federalists . . . have themselves adopted the

very constructions of the constitution, of which, when advo-

cating it's acceptance before the tribunal of the people, they

declared it insusceptible."
^"

After the first decades of the Union, there were further

evidences of a sectional conflict directed primarily towards

the domination of the central government. During the dis-

pute over Missouri, the National Intelligencer, a leading

paper at the seat of the Government, in an editorial for

January 29, 1820, found that the "truth is, and it is in vain

to shut our eyes to the fact, that there are considerations of

4eeper interest at the bottom of this question. The balance

of power vibrates; and the feelings of our politicians vibrate

in sympathy." ^^ /

^' See Jonathan Elliot, ed., Debates, (2 states for separation from the South. Nor
ed.), II- was this agitation confined to the New
" P. L. Ford, ed., Writings of Jefferson, England discontent culminating in the

VI, '5. During the discussion of the bank Kartford Convention of 18 14. See Heze-

bill in the House on February 8, 1791, kiah Niles, Things As They Are, or Fed-

James Madison accused Elbridge Gerry of eralism Turned Inside Out!!, pamphlet, 48,

contending that Congress had an unlimited 49, so, 51. For two interesting letters from

power under the sweeping clauses of the North Carolina on the New England situa-

Constitution, whereas, continued Madison, tion in 1814, see A. D. Murphy, letter to

"recurring to the opinion of that gentleman Thomas Ruffin, November 24, 1814, W. H.
in 1787, he said the powers of the Consti- Hoyt, ed., Papers of Archibald D. Murphy,
tution were then dark, inexplicable, and I, 76; and W. R. Davie, letter to Lands-

dangerous; but now, perhaps as a result of ford, November 29, 1814. J. G. R. Hamil-
experience, they are clear and luminous!" ton, "William Richardson Davie: A Memoir
Annals of Congress, i Cong., i sess., 1958. Followed by His Letters and Notes by
But after 1800, when the Republicans Kemp Battle," John Sprunt Historical

under Jefferson and Madison gained con- Monographs, no. 7, pp. 71-72.

trol of the government, there arose con- '^^ National Intelligencer, Ja.nua.ry -29, 1820.

siderable agitation within the Northern "The idea of a balance of power between
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After a study of the Missouri question, David L. Yulee,

in 1850, explained that, if "the South were permitted to

monopolize the Louisiana Purchase, there was danger, as

the North supposed, that her growth would overwhelm, in

time, the northern power, . . . the real interest which gave

momentum to the issue, was the balance of political power

between the slave and non-slaveholding States." ^^ James

M. Mason beheved in 1858 that "it was then frankly-

avowed, that the condition sought to be imposed on Mis-

souri, was to prevent the expansion of political power in the

South, by the constitutional right of slave representation." ^°

The Missouri conflict was only an indication that the sec-

tional battle for the domination of the national government

in the middle decades was to be shifted to the winning of

the West. With the Missouri dispute still unsettled, Spencer

Roane wrote James Monroe on February 16, 1820: "Let

us cherish, also, the western people, they have an identity

of interests with us, and they also hold the Keys of the Mis-

sissippi. If driven to it, we can yet form with them a great

nation. The influence of a southern sun has given to them a

justice and generosity of character, which we look for in

two combinations of states, and not the question, William Plumer, Jr., represen-

existence of slavery, gave rise to this tative from New Hampshire, wrote that

unfortunate . . . absurd controversy." John the South was throwing out many threats

Taylor, Construction Construed, (1820), of disunion desig-ned to frighten the North

291. In 1821 Calhoun did "not in the out of its purpose of strengthening its

least doubt, but that the Missouri ques- control of the national government. Against

tion was got up by a few designing poli- this Southern design, Plumer wrote his

ticians in order to extend their influence father, February 20, 1820: "We have now
and power"; but he did not think that the a clear majority [in the House] & nothing

people of the North "entered into their but firmness is necessary to give us all

views, or that even the leaders were ac- the success, on which we have ever calcu-

tuated by a hatred to the South." "Letters lated, that is to say, getting Maine, &
from John C. Calhoun to Charles Tait," keeping Missouri out." E. S. Brown, ed.,

Gulf States Historical Magazine, Septem- The Missouri Compromises and Presidential

ber 2, 1902, I, no. 2, p. 103. Politics, 1820-1825, From the Letters of
^^ Speech in the Senate, August 6, 1850. William Plumer, Jr., 12. For an example

Appendix to the Congressional Globe, 31 of the threats to which Plumer referred,

Cong., I sess., 11 64. see Charles Pinckney, speech in the House,

^"Speech in the Senate, March 15, 1858. February 14, 1820. Annals of Congress,

Ibid., 35 Cong., i sess., 75. During the 16 Cong., i sess., 1310-1329. Meanwhile,

congressional debates over the Missouri a member of the North Carolina state
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vain, among the northern Yankies." ^^ That this battle for

the West was still going on apace in the forties was the

conclusion of William Allen of Ohio, who, disgusted at the

failure of western settlers to obtain protection from the na-

tional government, found an explanation in the fact that "it

was the two wings overshadowing the new centre ... It

was a question of balance of power. The old North and the

old South dreaded the power of the new centre." ^^

In the decade of the fifties, the Southern advocates of a

controlling power in government, shut off from the west,

were reaching out to the southward for other worlds to con-

quer. "We must reinforce the powers of slavery as an ele-

ment of political control," maintained the Richmond En-

quirer, "and this can only be done by the annexation of

Cuba." ^^ About the same time, the Southern Standard pub-

lished at Charleston, South Carolina, insisted that "With
Cuba and St. Domingo, we could control the productions of

the tropics, and, with them, the commerce of the world, and

with that, the power of the world"; and then added: "Our

senate, one Plummer of Warren County, this conflict between the East and the South

had in 1815 advanced a proposal for for the control of the West, and predicted,

selecting presidential electors on a general quite accurately, the outcome: "The most

ticket because of the sectional advantage active rivalries will unquestionably arise

that would accrue therefrom. "It is also between the southern and the western

known," he said, "that our Sister States states, while there will be no source of

to the Eastward, who generally diifer from jealousy between the states of the east

us in political opinion, from an early period and those of the west. Add to this the fact

of the Government so fixed their mode of that the greater part of the population of

electing Electors as to throw the whole the western country will arise out of emi-

weight of their electorial vote into one grations from New-England; and it will

scale, whilst this State, and a few others, become apparent that the power of the

by electing our Electors by districts, have western states, so far from uniting itself

so divided our votes in the Electorial Col- with that of the southern states, will be

lege, that one of the smallest of the Eastern most apt to unite with that of the eastern."

States has had more weight in the election Curtius [John Taylor?], A Defence of the

of a President than the large and respect- Measures of the Administration of Thomas
able State of North Carolina." W. H. Jefferson, pamphlet, 88.

Hoyt, ed., Papers of Archibald D. Murphy, ^^ Remarks in the Senate, March 3, 1847.

II, 30, note. Congressional Globe, 29 Cong., 2 sess.,

^^ "Letters of Spencer Roane" (1788-1822), 570.

Bulletin of the New York Public Library, 23 ^s quoted in Henry C. Carey, The North

March, 1906. X, no. 3, p. 175. As early as and the South, pamphlet, 18.

1805, "Curtius" [John Taylor?] foresaw
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true policy is to look to Brazil as the next great slave

power." ^'^ In 1857, William Walker of Louisiana was look-

ing to the acquisition of Nicaragua as a matter of "imme-

diate and vital consequence to the people of the Southern

States." ^'

Finally, just as the early leaders of the formative period

were appeahng to this power-loving radical group to enter

the Union because of the likelihood of ultimate control over

the central government, so now in the sixties other leaders in

Southern political thought were appealing to these radicals

to remain within the Union because of the actual Southern

control of the central government. The argument advanced

by the conservative Alexander H. Stephens in the Georgia

Secession Convention of 1861 was a fitting continuation of

that of the early forefathers in the ratifying conventions of

1788 to win the support of the aggressive dominationists of

that day : "We have had a majority of the Presidents chosen

from the South; as well as the control and management of

most of those chosen from the North. We have had sixty

years of Southern Presidents to their twenty-four, thus con-

trolling the Executive department. So of the judges of the

Supreme Court, we have had eighteen from the South, and

but eleven from the North; although nearly four-fifths of

the judicial business has arisen in the Free States, yet a ma-

jority of the Court has always been from the South. This

we have required so as to guard against any interpretation

of the Constitution unfavorable to us. In like manner we
have been equally watchful to guard our interests in the Leg-

islative branch of government. In choosing the presiding

^* Ibid., 42. population would be in a great measure of

^° Letter to C. J. Jenkins, September 2, the free class" and hence would result

1857. C. A. Gulick, Jr., ed., Papers of "in an increase of the strength of the

Mirabeau Buonaparte Lamar, IV, pt. 2, non-slaveholding states and a corresponding

p. 48. See also, W. E. Dodd, "Robert J. diminution of our own." Letter to Calhoun,

Walker, Imperialist," Bulletin of Randolph- November 20, 1847. J. F. Jameson, ed.,

Macon Women's College, January, 1915, I, Correspondence of Calhoun, American His-

no. 2, pp. 3-23. John A. Campbell objected torical Association, Annual Report, 1S99,

to the acquisition of Mexico because "its II, 1140.

180



PRINCIPLE OF SOUTHERN INDEPENDENCE

Presidents {pro tern.) of the Senate, we have had twenty-

four to their eleven. Speakers of the House, we have had

twenty-three and they twelve. While a majority of the Rep-

resentatives, from their greater population, have always

been from the North, yet we have so generally secured the

Speaker, because he, to a great extent, shapes and controls

the legislation of the country. Nor have we had less control

in every other department of the general government.

Attorney-Generals we have had fourteen, while the North

have had but five. Foreign ministers we have had eighty-six,

and they but fifty-four. While three-fourths of the business

which demands diplomatic agents abroad is clearly from' the

Free States, from their greater commercial interests, yet we
have had the principal embassies, so as to secure the world

markets for our cotton, tobacco and sugar on the best possi-

ble terms. We have had a vast majority of the higher offi-

cers of both army and navy, while a larger proportion of

the soldiers and sailors were drawn from the North. Equally

so of Clerks, Auditors and Comptrollers filling the Execu-

tive department; the records show for the last fifty years,

that of the three thousand thus employed, we have had more

than two-thirds of the same, while we have but one-third of

the white population of the Republic." "®
/

Undoubtedly there had always existed in the Ante-bellum

South an aggressive radical element, who, flaunting the ban-

ner of domination or rebellion, had originally entered the

-^Extract from a Speech by Alexander H. Congressional Globe, 31 Cong., i sess., 339.

Stephens, pamphlet, 2-3. Similar tactics Note also these words of B. F. Perry to

were used to pacify the radicals during the the South Carolina radicals of 1850: "Since

crisis of 1850: "Out of the sixty years the formation of the Federal Government,

since the Constitution was framed, the the Southern States have given to the

South has had the Presidents all of the Union nine Presidents out of thirteen, and

time, except twelve years and one month. have had a very large portion of all

. . . We have a southern Speaker. . . . the important Federal offices. Three fourths

A majority of the Cabinet are from slave- of this time the South has been in power,

holding States. In the Supreme Court, and had the control of the Government!"

we have five to four. In the army and Speech of Hon. B. F. Perry in the House
navy, we have our full share." Edward of Representatives of South Carolina on

Stanly of North Carolina, speech in the December 11, 1850, pamphlet, 13.

House, March 6, 1850. Appendix to the
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Union only with the expectation of controlling the central

government, and who were willing to remain in it only so

long as the certainty of that control continued to exist. Con-

sequently, as rapidly as the certainty of domination within

the Union waned, the demand for separation from the Union
waxed stronger and stronger. And it was out of this back-

ground that there arose, certainly by the thirties, a group of

so-called secessionists per se, who advocated a Southern

Confederacy in preference to any possible source of protec-

tion that might be granted in a Union with the Northern

section.

One of the most prominent of this number was James
Henry Hammond— lawyer. Congressman, Governor, Sena-

tor— already active in South Carolina politics in the early

thirties. Reflecting upon his varied political experiences, he

wrote on March 24, 1861 : "A Southern Confederacy has

been the cherished dream and hope of my life" ; and again

in 1862: "From the commencement of my legally political

life I have worked faithfully for the dissolution of the Union
often with all against me but Rhett." ^^ Further evidence

of such a group appeared in a letter from John H. Lumpkin

to Howell Cobb in 1850: "Wm. L. Mitchell and various

other prominent individuals I have met with are in favor of

a dissolution of the Union per se . . . and newspaper edi-

tors have become bold enough to insert communications in

their columns without any mark of disapprobation, openly

advocating an immediate dissolution of the Union." -^

^' Elizabeth Merritt, "James Henry Ham- course of an address at Charleston, South

mend, 1807-1864," Johns Hopkins Univer- Carolina, remarked: "There are those,

sity Studies, 1923. XLI, no. 4, pp. 142, even, it seems to me, who have first rashly

note, and 96-97. conceived of secession as a remedy, and
^ U. B. Phillips, ed., Correspondence of now adhere to it as the end and object to

Toombs, Stephens, and Cobb, American be attained, [even] when they are shown
Historical Association, Annual Report, that it would not cure the evils complained

191 1. II, 207. See further, U. B. Phillips, of, but, on the contrary, would induce

The Literary Movement for Secession, others, infinitely greater and infinitely more

pamphlet. On July 4, 185 1, the German numerous." An Address on Secession,

philosopher, Francis Lieber, during the pamphlet, 5.
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In the thirties this group was seeking to make Texas the

nucleus of a separate Southern Confederacy; for, unlike the

majority Southern opinion favoring annexation, the radi-

cals preferred to have Texas remain independent. "Let

Texas remain as She is," wrote Henry C. Phelps to Mirabeau

B. Lamar on January 21, 1838, ".
. . should the greedy

an[d envjious North permit the south to strike off the Texas

Star can commingle with its Kindred." ^^ Several months

later just before Lamar became governor of Texas, J. Ham-
ilton wrote him: "Instead of weakening yourselves & the

Southern States by agitating the slave question which our

adversaries will involve in the discussions of the question of

annexation,— you will be silently building up a rock of sal-

vation & a pillar of strength for the South in which we may
stand & take refuge when driven to separation by the aboli-

tion of the North— An event which seems to be inevi-

table." ''

For the most part, these secessionists, whose writings

made slight impression until the sixties, were men of little

prominence in the realm of Southern political thought. Of
them, Gideon Welles recorded in his Diary for July 18,

1863, these words: "Many of the lesser lights— shallow

political writers and small speech-makers— talked flip-

pantly of disunion, which they supposed would enrich the

South and irhpoverish the North." ^^ And their number was
proportionate to their prominence— at least, such was the

opinion of J. H. Thornwell, who, in 1861, ventured this

estimate in the Southern Presbyterian Review: "We do not

believe, when the present controversy began, that the advo-

cates of what is called disunion per se, men who preferred

a Southern Confederacy upon the grounds of its intrinsic

-* C. A. Gulick, Jr., ed., Papers of Mira- in time have many distracted states peti-

bcau Buonaparte Lamar, II, 27. tioning to be let into your confederacy."

^'' Ibid., II, 277. "Keep to yourselves," Ibid., II, 4-5.

advised A. B. Longstreet in a letter to ^^ Diary of Gideon Welles, I, 377.

Lamar in 1837, "and very likely, you will
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superiority to the Constitutional Union of the United States,

could have mustered a corporal's guard. The people of the

South were loyal to the country. . . ." ^-

The "United South" and Plans for Aggressive

Action

The movement for separation from the Union was not

conjfined to the efforts of this scattered group of secession-

ists per se; for, indirectly, every attempt to crystallize South-

ern opinion upon the adoption of a concerted aggressive

policy of protecting Southern interests hastened the final

stroke for Southern independence. As in the rise of the

secessionists, the movement for co-operation between men
of all the Southern states extended back into the thirties,

gained strength in the forties, reached a peak in the crisis

of 1850, and then, after a temporary lull, chmbed to new"

heights of support with the approach of the sixties, until, at

length, in the fall of i860, after the election of Abraham
Lincoln to the presidency, the movement gained the unques-

tioned enlistment of a large majority of the Southern people.

The more radical of the co-operationists shaded off in

their beliefs into the ranks of the extreme secessionists, so

that the border line of differences between the two groups

is one in name only, depending largely upon the willingness

of their members to admit or deny working for a Southern

confederacy as an end in itself. John C. Calhoun, always

looking ahead to new sources of protection a decade or

more in advance of his time, expressed what is perhaps a

typical co-operationist's attitude when he wrote on October

26, 1838: "Would to God that the whole South . . . had

adopted the same course, and merged all of their local, and

passed differences in one general effort for their common

32
J. H. Thornwell, The State of the Cmm- terian Reziew, pamphlet, 8.

try, reprinted from the Southern Presby-
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interest." ^^ R. B. Rhett, though never taking an open stand

with the secessionists per se, nevertheless promoted their

extreme doctrines when, at a meeting of the congressional

representatives from the Southern states held in Washing-

ton, December 20, 1836, he proposed a resolution for the

appointment of a committee of two members from each

state to consider the best methods of dissolving the Union.^*

An active co-operationist in the forties, perhaps to be

classified in his political attitudes between the foregoing

views of Calhoun and of Rhett, was the aging Langdon

Cheves, whose words, representative of his group, are found

in a letter to the Charleston Mercury, September 11, 1844:

"Let associations be formed in every Southern, and, if possi-

ble, in every South-Western State, and let them confer to-

gether and interchange views and information; let leading

men, through committees and private correspondence, col-

lect, compare and concentrate the views of like men in the

respective States, and when ripe for it, and not before, let

representatives from these States meet in Convention, and,

if circumstances promise success, let them then deliberate

on the mode of resistance and the measure of redress. . . .

Continue to enlighten the public mind, rouse the public feel-

ing, excite the public shame, for the degradation to which

we have been brought ; let your exertions be not occasional

and desultory, but organized and incessant . . . What if

the unhappy event of separation shall be provoked, is to pre-

^' Letter to Dr. Danall [?] October 26, 1838. James M. Mason, y2, 73.

J. F. Jameson, ed.. Correspondence of ^' W. C. Fowler, Sectional Controversy,

Calhoun, American Historical Association, 124. Resolutions for concerted action by
Annual Report, 1899, II, 408. See also the Southern states in opposition to North-

his letter to J. H. Means at page 765. ern attacks upon slavery were adopted by

Just before his death Calhoun wrote: "The the Senate of South Carolina, December,
Union is doomed to dissolution, there is 1824. See also the message of Governor

no mistaking the signs. ... I fix its John L. Wilson to the South Carolina

probable occurrence within twelve years Legislature, December i, 1824, and the

or three Presidential terms. . . . the prob- Resolutions of the General Assembly of

ability is, it will explode in a Presidential Georgia on December 28, 1827. H. V.
election." From a fragmentary memoranda Ames, ed.. State Documents on Federal Re-
found with J. M. Mason's papers. Vir- lotions, 207, 205, 213.

ginia Mason, Life and Correspondence of
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vent us doing our own business, as we have done before, and

reaping the profits which we now bestow on others, and

which have made the commercial men of the North and East

'Merchant Princes'?" Though exclaiming in this letter:

"Before God, we do not wish disunion," Cheves neverthe-

less proceeded to say that "There are worse evils than dis-

union, and we can hardly doubt that we have been long suf-

fering under them." ^^

With the approach of the crisis of 1850, after the intro-

duction of the Wilmot Proviso in 1847, proposals for con-

certed action became more common; and of these, Calhoun

was the recipient of a number. In 1847, there came a letter

from Wilson Lumpkin contending that "our great and only

difficulty is to unite and consolidate the action of the Slave

holding States. Attempts made by States Single-handed must

fail." ^'^ Two years later, H. W. Conner wrote: "From all

I have seen and learned, / a^n more convinced than ever of

the vital importance of prompt decided and efficient action

on the part of the South . . . the action should be bold,

determined and decisive." "

Concerted efforts for the promotion of common principles

featured the work of organized Southern groups about the

year 1850. The Virginia Legislature resolved unanimously

in 1847 ^^^ 1849 that the passage of the Wilmot Proviso

would make it the duty of every Southern state "to take

firm, united and concerted action in this emergency." From
a caucus of sixty-nine Southern delegates in Congress held

on December 23, 1848, there evolved an address to the

Southern people praying for "unity among ourselves."

Florida, on January 13, 1849, announced herself ready to

join with other Southern states "for the defence of our rights,

whether through a Southern Convention or otherwise";

'° Letter of the Hon. Langdon Cheves, Calhoun, American Historical Association,

Pamphlet, 2, 3, 5, 4. Annual Report, 1899, II, 1136.

^*
J. F. Jameson, ed.. Correspondence of ^' Ibid., 1190.
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Missouri on March lo, 1849, was willing "to cooperate

with the slave holding States for mutual protection against

Northern fanaticism"; and Mississippi on March 6, 1850,

asserted that the Southern states "must prepare to act—
to act with resolution, firmness and unity of purpose." ^^

And of the Nashville Convention composed of 175 delegates

from nine Southern states, W. O. Goode gave a true char-

acterization when he wrote R. M. T. Hunter two months

before the first meeting that it would "consist of nlen, for the

most part anxious to preserve the Union, but firmly resolved

to save the South." ^^

The break between the two sections that might have come

In 1850 was successfully evaded for another decade; but the

efforts to develop Southern unity of action went on apace

throughout the fifties. At a meeting of the Southern con-

gressmen in Washington, 1850, another address to the

Southern people was adopted advocating the establishment

of a newspaper in Washington to promote Southern inter-

ests and to unify Southern opinion.^" The extensive cor-

respondence in the early fifties between Governor Seabrook

of South Carolina artd Governor Quitman of Mississippi

disclosed that both these men favored the use of numerous

state conventions and Southern congresses to maintain the

sense of unity in the South.^^

The most active agitator in the decade was the able

William L. Yancey, who would make use of comqiittees of

public safety: "But if we could do as our fathers did," he

^' H. V. Ames, ed., State Documents on 1852, a Southerner wrote R. M. T. Hunter

Federal Relations, 244-247, 253, 256. that the South should "form a treaty with
^^ C. H. Ambler, ed., Correspondence of England, giving her certain privileges in

Hunter, American Historical Association, the cotton trade and vast navigation, in

Annual Report, 1916, II, 109. For a study return for which, she could stand by the

of the work of the co-operationists during South, and crush the Free Sailers between

this period, see P. M. Hamer, The Secession Canada and the South States." C. H.

Movement in South Carolina, 1847-1852. Ambler, ed., Correspcmdence of Hunter,
** U. B. Phillips, Life of Toombs, 93. American Historical Association, Annual
*^

J. F. H. Claiborne, Life and Correspon- Report, 1916, II, 145.

dence of Quitman, II, 36 et seq. In
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wrote in the Slaughter Letter, June 15, 1858, "organize

Committees of Safety all over the cotton States (and it is

only in them that we can hope for any effective movement,)

we shall fire the Southern heart— instruct the Solithern

mind— give courage to each other, and at the proper mo-

ment, by one organized, concerted action, we can precipitate

the cotton States into a revolution." ^^ Earlier in the decade

there had been established a League of United Southerners,

which Yancey, the founder, herein commended, since in his

opinion, such a league "will hold the Southern issue para-

mount, and will influence parties, legislatures, and states-

men." *^

The desire for Southern unity also prompted efforts

throughout the South for the establishment of railroads. To
that effect, Frankhn H. Elmore wrote Calhoun in 1845:

"A Rail Road Communication based at Memphis in a slave

regi'bn and extended direct to Charleston, passing through

th^ most Martial portion of our people and who have, as

at present situated, the least interest of all the South in Slav-

ery, would render their relations with us at Charleston and

Memphis so intimate and advantageous, that their interests

and ours would be indissolubly united. They would be to us

a source of strength power and safety and render the South

invulnerable." ^* Twelve years later, Thomas F. Drayton

of South Carolina wrote Jefferson Davis to the same effect

:

"As to myself, believing that Railways are for the South,

the most efficient means, both offensive ^ defensive, that

sfie can have, I have endeavored to help [?] them w[h]ere

most needed." *^

One of the strongest minority movements within the

^^J.W.BuBose, Life and Times of Yancey, ^^ Letter dated April 9, 1858. Dunbar

376. Yet Yancey denied that he was a Rowland, ed., Davis, Constitutionalist, III,

secessionist per se, p. 390. 217. See further, T. D. Jervey, Robert Y.

« Ibid. Hayne and His Times, Book IV, 383
**

J. F. Jameson, ed., Correspondence of et seq, and Henry Cleveland, ed., Stephens

Calhoun, American Historical Association, in Public and Private with Letters and

Annual Report, 1899, II, 1063. Speeches, 605-621.
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South for aggressive concerted action came in the attempts

to organize a sectional poHtical party. Isaac E. Holmes,

representative from South Carolina, expressed the wish in

a letter to Howell Cobb that "the Southern Representatives

would consent to act together without regard to Whig or

Democrat. The Wilmot Proviso is paramount to all

party." *® Calhoun became interested in this movement be-

fore his death and worked for a "bloc" in politics to be

formed from the Southern members of both parties in Con-

gress so that the South might present a united front upon

the floors of the national legislative halls.*'' In opening the

State Convention of 1852, the Governor of South Carolina

pleaded for a united South, heretofore "divided and dis-

tracted by the convulsive throes of party strife" ;
*^ and in

1856 the "League of United Southerners" asserted that a

solid South "should never be sacrificed to the base behests

of party expediency . . . The South must rely on herself—
she cannot safely build her castles on the shifting sands of

party." *'

Here again Yancey was leading the ranks of the co-opera-

tionists. In a letter to James D. Meadows on June 16, 1859,

he wrote: "The concentration of the Northern masses in

favor of the principle of Abolition, . . . utterly crushing

the ability of the national Democracy to protect the South,

has convinced me that hereafter the South should place her

reliance and confidence on herself alone. ... In my opin-

ion, the stern despotism, and exclusiveness and jealousies of

party have contributed more to dissensions in the South on

the question of her rights and remedies than any other cause,

and I believe that the public mind of our section has arrived

at that conclusion." ^°

^' U. B. Phillips, Life of Toombs, 59. See ^ Journal of the Sohth Carolina Convention

also the farewell address of Andrew Jack- of 1852, 9.

son, March 4, 1837. J. D. Richardson, ed., ^^ "Address of the Southern League," De-

Messages and Papers, III, 295. Bow's Review, March, 1859. XXVI, 346.
*^ U. B. Phillips, Life of Toombs, 59-62. ^" J. W. DuBose, Life and Times of Yan-
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The approaching election of i860 was a golden oppor-

tunity for the advocates of aggressive concerted action.

Once more they worked through legislature and convention,

on the stump and in the press, to effect the unity needed to

stave off the election of Lincoln, candidate of the Republi-

can Party. From the results of the early fall elections in

Ohio, Pennsylvania, and Indiana, a victory for Lincoln

seemed certain to the editors of the Richmond Enquirer,

who, on October 15, i860, in an editorial entitled "Let Us
Reason Together" made one of their final campaign pleas

for unity: "Now that the fact is palpable, can the South

longer refuse to unite and present an unbroken front? Can-

not some plan be devised, whereby we may yet, unitedly and

solidly, battle against our Northern foesf" ^^ Once more,

the plea for unity was to be denied; but the consequences

gave to the advocates of aggressive action and their more

extreme friends, the secessionists per se, their greatest vic-

tory under the cloak of a stinging defeat.

The Appeal for Southern Independence

Behind the efforts of the secessionists as well as of an in-

creasing number of the co-operationists lay a philosophy of

sectionalism so outstanding as to preclude the possibility of

ever attaining a common American nationality. "There is

a question pending between the North and the South," de-

clared R. B. Rhett in 1833, "resulting from the difference in

the political, mental and social organism of the two sections,

which no party measure can settle— which cannot be settled

save by treaty or by revolution."^- On March 11, 1836,

J. H. Hammond wrote Beverly Tucker : "I believe disunion

cey, 388-389. "Let national parties and Cobb, American Historical Association,

national candidates alone then for the Annual Report, 1911, II, 227.

present and strike boldly for Georgia." '^^ Richmond Enquirer, October 15, i860.

J. H. Lumpkin, letter to Howell Cobb, '-' As quoted in J. W. DuBose, Life and

February 10, 185 1. U. B. Phillips, ed., Times of Yancey, 60.

Correspondence of Toombs, Stephens, and
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must take place, and have long believed that the planting

States under one federal head would exhibit more prosperity

than the world has ever seen." ^^ In 1851, the Columbus,

Georgia, Sentinel found no hope of eliminating the sectional

conflict "as long as slaveholders and abolitionists live under

a common government" ;
^* and about the same time there

was broadcast In a "Tract for the People" this plea : "Unite,

and you shall form one of the most splendid empires on

which the sun ever shone, of the most homogeneous popu-

lation, all of the same blood and lineage, a soil the most

fruitful, and a climate the most lovely." ®®

In the sixties, this appeal to a Southern nationality as a

basis for Independence was even more pronounced. Typical

are the questions which J. H. Thornwell presented in the

Southern Presbyterian Review: "What Is there in the cir-

cumstance of one Confederacy of divided interests, that shall

secure a freer and safer development than two Confedera-

cies, each representing an undivided Interest? Are not two

homogeneous Unions stronger than one that Is heterogene-

ous? Should not the life of a Government be one?"^® In

1 861, Fulton Anderson, commissioner from the State of

Mississippi to the State of Virginia, insisted before the Con-

vention of the latter state that "all that is left us is the crea-

tion of a great and powerful Southern Union, composed of

States Inhabited by homogeneous populations, and having

a common interest, common sympathies, common hopes, and

a common destiny." ^^

As long as other sources of protection had won more gen-

^5 Elizabeth Merritt, "James Henry Ham- and Cobb, American Historical Association,

mond," Johns Hopkins University Studies, Annual Report, 1911, II, 171.

XLI, no. 4, p. 39. ^^ Behind and Before, or What Is to Be
^ As quoted in U. B. Phillips, Life of Done, pamphlet, no. 8, p. 8.

Toombs, 102. In a letter to Howell Cobb, ="
J. H. Thornwell, The State of the Coun-

July 1, 1849, Henry L. Benning maintained try, pamphlet, p. 29, reprinted from the

that "the only safety of the South from abo- Southern Presbyterian Review.

lition universal is to be found in an early " Journal of the Mississippi Convention of

dissolution of the Union." U. B. Phillips, 1861, 219.

ed.. Correspondence of Toombs, Stephens,
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eral support throughout the South, the appeals for indepen-

dence had been as seeds fallen on barren ground. But if

the ground were barren in the thirties and forties and fifties,

it became intensely fertile in the fall of i860. For the elec-

tion of Abraham Lincoln to the presidency on November 6,

i860, immediately germinated those seeds of independence

already sown in the ground of Southern minds everywhere.

How quickly thereafter those seeds produced an abundant

harvest ! On November 7, with the result of the election

anticipated but not confirmed, Governor Joseph E. Brown
sent a special message to the Georgia Assembly recommend-

ing the immediate calling of a state convention, the appro-

priation of one million dollars for a military fund, and a

formal appeal to arms. "To every demand for further con-

cession or compromise of our rights," he said, "the reply

ought to be, 'the argument is exhausted,' and we now 'stand

by our arms.' " ^®

On receipt of the news of Lincoln's election, the South

Carolina Legislature, November 13, i860, called a conven-

tion of the people of that state; and on November 19, the

Governor of Mississippi called in special session the state

legislature, which, ten days later, issued a declaration justi-

fying secession as the proper remedy for their grievances.
^^

Still within a month after the election, A. B. Longstreet

wrote to the Richmond Enquirer, in a letter dated Decem-

ber 6, disclosing the strength of the independence movement

in South Carolina. Instead of a radical, half-hearted effort,

sponsored by a minority group of designing politicians as

had been acclaimed, Longstreet wrote that the great body of

the people in mass "drive politicians before them like sheep.

They do not wait for leaders to appoint meetings, with in-

tent to address them. They gather in multitudes, find out

^ As quoted in H. J. Pearce, Benjamin H. ^^ H. V. Ames, ed., State Documents on

Hill, Secession and Reconstruction, 41. Federal Relations, 310, note.
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where a speaker is, visit him, and compel him to speak." ®°

More impressive was the harvest of the Southern mem-
bers of Congress in an address to the South, December 13,

1 860 : '-The argument is exhausted. All hope of relief in the

Union through the agencies of committees. Congressional

legislation, or constitutional amendments, is extinguished,

and we trust the South will not be deceived by appearances

or the pretense of new guarantees. . . . We are satisfied

the honor, safety and independence of the Southern people

are to be found only in a Southern Confederacy . . . and

that the sole and primary aim of each slaveholding state

ought to be its speedy and absolute separation from an un-

natural and hostile Union." ^^ Most impressive of all were

the state acts of secession themselves. Beginning with the

South Carolina Ordinance on December 20, i860, seven

states had officially delivered a stroke for Southern indepen-

dence by the first of the following February; ^^ and, at that

time, the end of the Ante-bellum Period was in sight.

To be sure, there were still the ideas of Southern men,

chiefly from the border states, who were bent upon recon-

ciliation, whether by congressional committees or peace con-

ventions ; but they were for the most part artificial ideas, and

they became increasingly so. For that reason, they could

retard but not prevent the movement for Southern indepen-

dence. By March 2, 1861, Senator James M. Mason was

^° Richmond Enquirer, December ii, i860. California, were adopted, I believe that a

On November 29, i860, James M. Mason large majority of the Southern people

wrote to his sister Anne: "the dissolution would be rejoiced." Letter to P. F. Liddell.

of the Union is a fixed fact. As certain Edward Mayes, L. Q. C. Lamar: His Life,

as the sun rises. South Carolina goes out Times, and Speeches, 637.

as soon as the Act of Separation can be ^ U. B. Phillips, Life of Toombs, 205.

reduced to form, after the 17th of December, "^ Mississippi, January 9; Florida, January

when the convention meets— and she is 10; Alabama, January 11; Georgia, Janu-

right." Virginia Mason, Life and Cor- ary 19; Louisiana, January 24; and Texas,

respondence of J. M. Mason, 160. On February i. These were followed by Vir-

December 10, i860, L. Q. C. Lamar ex- ginia, April 17; Arkansas, May 6; Tennes-

pressed this opinion: "If the formation see. May 7; and North Carolina, May 20.

of a Southern Confederacy, to extend from H. V. Ames, ed.. State Documents on Fed-

the Delaware or the Susquehanna to the eral Relations, 317, note, and references,

western line of New Mexico, or to include
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deriding the proposed constitutional amendment guarantee-

ing slavery in the states as a "bread pill"; while Senator

Robert W. Johnson of Arkansas was convinced the amend-

ment "would allure and be a delusion"— nothing more.

On that day, Senator Stephen A. Douglas of Illinois, ob-

serving the Southern attitude towards all attempts at the

adjustment of the sectional difficulties, was led to remark:

"I am afraid some of our friends, who think it would be a

little better to get out of the Union than stay here, are op-

posing this very amendment for fear that it will pacify the

people, by showing them that the North is determined to do

them justice, and that all that we want is time. Hence they

must defeat it for fear they will get all the guarantees they

ask for." «^

Meanwhile, in the Virginia Convention, Unionism had

been supplanted by independence. Most of the delegates'

who had been returned as Union men afterwards voted for

secession.^* And so the movement continued until eleven

Southern states had struck for Southern independence.

The Defense of the Right of Revolution

Shortly after the election of Abraham Lincoln, Howell

Cobb, from his vantage-point on the dividing line between

two great epochs of Southern political thought, saw behind

him only "the cold formalities of a broken and violated Con-

stitution" and before him, a decree of separation from the

North— one that "will be accepted by the South as the only

solution which gives her any promise of future peace and

safety." ^^ Still peering into the future, Cobb foresaw a new

theoretical problem for the South: that of justifying the de-

mand for a divorce from the Northern section.

This problem was already the chief object of attention

^^ Congressional Globe, 36 Cong., 2 sess., ^' Letter of Hon. Howell Cobb to the People

1387, 1388, 1389. of Georgia, December 6, i860, pamphlet, 15.

** Edward A. Pollard, Lost Cause, 94.
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in the Southern political mind; for, on the day before Cobb
had expressed his ideas in a public letter to the people of

Georgia, two eminent Southern statesmen were debating

before the United States Senate the most logical justification

for separation from the Northern states. It was December

5, i860, three days after Congress convened, and the day

following the presentation of the President's general mes-

sage on the state of the country. President Buchanan, a

Northern man with Southern principles, had, in true com-

promising spirit, denied to the South the constitutional right

of secession and to the North the constitutional right of coer-

cion. ^^ The message was up for consideration for the first,

but not for the last time; and on it, Alfred Iverson, Senator

from Georgia, took this stand: "I rather agree with the

President that the secession of a State is an act of revolution

. . . But, sir, while a State has no power, under the Con-

stitution, conferred upon it to secede from the Federal Gov-

ernment or from the Union, each State has the right of revo-

lution, which all admit. Whenever the burdens of the

Government under which it acts become so onerous that it

cannot bear them, or if anticipated evil shall be so great that

the State believes it would be better off— even risking the

perils of secession— out of the Union than in it, then that

State, in my opinion, like all people upon earth, has the right

to exercise the great fundamental principle of self-preserva-

tion, and go out of the Union." ^"^

After Iverson had completed his remarks, Louis T. Wig-

fall, Senator from Texas, arose to make reply: "He and I

do not understand the Constitution in the same way. . . .

If I believed that the act of secession was one of revolution,

that it was one in direct conflict with the Constitution of the

United States that I am sworn to obey, I would hesitate

much before I would utter such sentiments as I am in the

*' The message is found in J. D. Richard- *" Congressional Globe, 36 Cong., 2 sess.,

son, ed., Messages and Papers, V, 626- lo-ii.
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habit of uttering ... no man who admits that the Con-

stitution is a compact between States, to which each State

acceded as a State, can deny the right to secede, whenever

any State sees fit."
^®

Here were presented the two theories upon which the

South now rehed: the inherent right of revolution and the

constitutional right of secession. Some advocates of sepa-

ration supported one theory; some, another; and to make

the justification for independence doubly sure, the South in

i860 and 1 861 was generally supporting both. "There is

no incompatibihty," wrote G. W. Johnson to Jefferson Davis

in 1 86 1, "between the right of secession by a State and the

right of revolution by the people. The one is a civil right

founded upon the Constitution ; the other is a natural right

resting upon the Law of God." *'®

The advocates of the right of revolution repeatedly

harked back beyond the formation of the Constitution to

the words of Thomas Jefferson in the Declaration of Inde-

pendence: *'That whenever any Form of Government be-

comes destructive of these ends, [that is, the unalienable

rights of life, liberty, and the pursuit of happiness] it is the

Right of the People to alter or to abolish it, and to institute

new Government,* laying its foundation on such principles

and organizing its powers in such form, as to them shall

seem most likely to effect their Safety and Happiness. Pru-

dence, indeed, will dictate that Governments long established

should not be changed for light and transient causes . . .

BuFwhen a long train of abuses and usurpations, pursuing

invariably the same Object evinces a design to reduce them

under absolute Despotism, it is their right, it is their duty,

to throw off such Government, and to provide new Guards

for their future security."
^°

^ Ibid., 12. '" Documents Illustrative of the Formation

^ Journal of the Confederate Congress, of the Union, House Document no. 398,

Senate Document 234. 58 Cong., 2 sess., 69 Cong., i sess., 22. In 1788, efforts were

I, 541. made in Virginia to incorporate this prin-
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During an address at New Orleans in October, i860,

William L. Yancey considered this inherent right of self-

preservation at some length : "It is the right to save our-

selves from despotism and destruction— the right to with-

draw ourselves from a government which endeavors to crush

us. It is the right, expressed in the Declaration of Indepen-

dence, to do this thing, whenever the government under

which we live becomes oppressive, and erect a new govern-

ment which may promise to preserve our liberties." ^^

Further support for the right of revolution may be

gleaned from the records of the session of Congress in which

Iverson was speaking on December 5, i860. Jefferson Davis

declared on the following January 10 that "if the Declara-

tion of Independence be true, (and who here gainsays it?)

every community may dissolve its connection with any other

community previously made." "^^ On the following January

24, Albert Rust, representative from Arkansas, maintained

that though he did not believe in the "legal, constitutional

right of secession," he was convinced that the six Southern

states which had already separated themselves from the

Union had done so "in the exercise of a right inherent in

every freeman— the right to resist injustice; to avenge and

retaliate wrong; to repel aggression; the rights, above and

superior to all other rights, of self-defense and self-preser-

vation." "

This theory of the right of revolution found its way into

Southern state conventions and their declarations of seces-

sion. Charles E. Hooker, official representative from the

State of Mississippi, thus explained the theory in the South

Carolina Convention: "There is, however, a great principle

ciple into the Federal Constitution, for a ed., Debates (2 ed.), III. 657.

committee of the state ratifying convention '^ J. W. DuBose, Life and Times of Yan-
proposed as a constitutional amendment, cey, 533-534.

"that the doctrine of non-resistance against ''"^ Congressional Globe, 36 Cong., 2 sess.,

arbitrary power and oppression is absurd, 309.

slavish, and destructive to the good and '' Appendix to the Congressional Globe.

happiness of mankind." Jonathan Elliot, 36 Cong., 2 sess., 97.
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underlying all constitutions and governments— I mean
. . . that it is the right of the people to alter, to change, to

amend, aye, to abolish the form of government whenever to

them it shall seem proper. That ... is the great principle

which underlies not only your federal constitution, but which

lies at the basis of all your State constitutions— the right of

the people, the power of the people, aye, the duty of the

people, to resume the powers of government with which

they have intrusted their agents whenever those agents have

proven and manifested themselves to be unfaithful in the

discharge of the trust,"
^*

The theory received official sanction in the South Carolina

declaration of the immediate causes justifying ^secession,

wherein it is contended that one of the two great principles

established by the colonies in gaining their independence was

"the right of a people to abolish a Government when it be-

comes destructive of the ends for which it was instituted."
'^^

Finally, after a Southern Confederacy had been formed, the

accredited commissioners from the Confederate Govern-

ment to the Federal Government maintained that seven

states had withdrawn from the Union "in the exercise of

the inherent right of every free people to change or reform

their Political Institutions." ^®

Problems in the application of the theory concerned the

South very little. Howell Cobb thought that the exercise

of the right of revolution "depends for its maintenance upon

the stout hearts and strong arms of a free people" ;
'^^ and

Alfred Iverson admitted that those who exercised the right

did so at their own peril and at the risk of having to take the

consequences.^^ But Jefferson Davis believed that the opera-

'* Journal of the Mississippi Convention of " Letter to John Rutherford and others,

1861, 166. .August 12, 185 1. U. B. Phillips, ed.,

''^Journal of the South Carolina Conven- Correspondence of Toombs, Stephens, and

tion of 1860-1-2, 462. The other great Cobb, American Historical Association

principle was "the right of a State to Annual Report, 191 1, II, 258.

govern itself." ''* Congressional Globe, 36 Cong., 2 sess.,

'* A. H. Stephens, War between the States, 11.

n, 736.
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tions of revolutions under the Declaration of Independence

involved no further obligations than breaking the alliance

between the states, for, said he, "could any man reasoning

a priori come to the conclusion that the men who fought the

battles of the Revolution for community independence—
that the men who struggled against the then greatest mili-

tary Power on the face of the globe in order that they might

possess those inalienable rights which they had declared—
terminated their great efforts by transmitting posterity to a

condition in which they could only gain those rights by

force?" ^^

On the relationship between revolutions and constitutions,

the Southern doctrine apparently was that the latter were

subordinate to the former. William L. Yancey, in discussing

the sectional conflict, pointed to a law transcending the Con-

stitution when he declared in a speech at Columbus, Georgia,

in 1855, that the "laws of nature in their majesty stand out

from the issue more imperative than the obligations due to

national parties, or even to Constitutions." ^°

The leading exponent of constitutionalism in the fifties,

Alexander H. Stephens, in a moment of despondency or loss

of faith in his cause, pronounced in 1859 that there was

above the Constitution a higher law that might be said to

justify in certain instances the application of the extreme

right of revolution even in violation of express constitutional

provisions. "Many," he said, "seem to be not only aston-

™ Speech in the Senate, January lo, 1861. The secessionists refused to accept these

Ibid., 309. resolutions, though the justification for

" J. W. DuBose, Life and Times of Yan- secession finally adopted leaned towards

cey, 300. In the Virginia Convention of the revolutionary rather than the consti-

1861, delegates from the western counties, tutional theory. Journal of the Virginia

who were extreme Union men, attempted Convention of 1861, Appendix, resolutions

to force the secessionists into a difficult submitted by James Burley on March 16,

position by advocating resolutions favoring 1861, resolution 3, pp. 2-3. Also the partial

the "extra and ultra constitutional right" report of the committee on federal relations

of separation, which they defined as "an submitted on March 9, resolution 8. See

appeal from the cancelled obligations of further the Journal of the Committet- of

the Constitutional Compact to the original the Whole, April 6, pp. 61, 63, 66, 68.

rights and the law of self-preservation."
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ished, but offended, at the 'higher law' doctrine of the sena-

tor from New York (Mr. Seward). "I, too, beUeve in the

higher law— the law of the Creator, as manifested in his

works and his revelation. Upon this, our cause eminently

rests. I claim nothing barely upon the ground that 'thus it

is nominated in the bond.' I recognize to the fullest extent,

the doctrine that all human laws and constitutions must be

founded upon the Divine law. And if there is any right

secured, or any obligation imposed in our constitution, incon-

sistent with this law, underlieing and overruling all others,

such right and such obligation must be yielded. I would

not swear to support any constitution incolisistent with this

higher law. . . . We must stand on the higher law, as well

as upon the constitution. The latter must be subordinate to

the former." ®^

The Defense of the Right of Secession

Writing to an editor of the Richmond Enquirer on No-
vember 23, i860, scarcely more than a fortnight after the

election of Lincoln, James M. Mason, then serving his four-

teenth consecutive year in the Senate, made this suggestive

statement concerning the right of secession as a justification

for separation from the Union: "Fortunately for the occa-

sion and its consequences, this is not an open question in

Virginia. Our honored State has ever maintained that our

Federal system was a confederation of sovereign powers,

not a consolidation of States into one people, and, as a con-

sequence, whenever a State considered the compact broken,

and in a manner to endanger her safety, such State stood

remitted, as in sovereign right, to determine for herself, and

under no responsibility, save to the opinion of the civilized

world, both the mode and measure of redress." ^^

'^ Speech at Augusta, Georgia, July 2, Speeches, 649.

1859. Henry Cleveland, ed., Stephens in *^ Virginia Mason, Life and Correspondence

Public and Private with Letters and of James M. Mason, 158-159.
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Unlike the right of revolution which had lain dormant

since officially proclaimed in the Declaration of Indepen-

dence, the dispute over the nature of the Union had never

been allowed to die in any decade since the new government

was put into operation. Oddly enough, the first official state-

ment of what came in 1 860-1861 to be the accepted South-

ern doctrine on this point, was also drafted by the sage of

Monticello and adopted in the very month and year in which

James M. Mason was born. For Mason was less than two

weeks old when the Kentucky Legislature on November 16,

1798, passed resolutions written by Jefferson asserting "that

the several States composing the United States of America,

are not united on the principle of unlimited submission to

their general government; but that by compact under the

style and title of a Constitution for the United States and of

amendments thereto, . . . that to this compact each State

acceded as a State, and is an integral party, its co-States

forming, as to itself, the other party: . . . that as in all

other cases of compact among parties having no common
Judge, each party has an equal right to judge for itself, as

well of infractions as of the mode and measure of redress." ®^

Beginning with this early concept of the nature of the

Union as a justification for opposing the Alien and Sedition

Acts, there had come out of the South, and within the span

of a single lifetime, a most remarkable succession of ideas

for minority protection, strengthened by, if not dependent

upon, the doctrine of state sovereignty and its concomitant

attributes. There was no necessary connection between the

doctrine of state sovereignty as used in the sixties to justify

independence and the doctrine of state rights as advanced

during the first three decades of the Union in behalf of local

self-government; yet in the early period state sovereignty

was repeatedly used to support state rights.

"William MacDonald, ed., Documentary Soiirce Book (3 ed.), 268.
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In 1803, St, George Tucker of Virginia attached to his

Blackstone's Commentaries an appendix of 237 pages en-

titled "View of the Constitution of the United States," in

which he held that "the union is in fact, as well as in theory,

an association of states, or, a confederacy" ; and from this

Tucker deduced the conclusion that each member "is still

a perfect state, still sovereign, still independent, and still

capable, should the occasion require, to resume the exercise

of it's functions, as such, in the most unlimited extent." ^*

In 1 8 19 and again In 1821, Spencer Roane in both of his

series of articles to the Richmond Enquirer devoted by far

the greater portion of his attack upon John Marshall and

the Supreme Court to a concept of Union resting primarily

upon "the States themselves In their highest political and

sovereign authority." ^^ Roane's loyal co-laborer, John

Taylor, not only erected the structure of his concurrent state

veto, as presented In the latter half of his Tyranny Un-

masked, upon the foundation of state sovereignty, but he

devoted his entire last volume, A New View of the Consti-

tution, to the subject of state sovereignty as a logical basis

for his other theories.

In the middle decades, the Issue of state sovereignty was

kept alive largely by the necessity of resorting to this doc-

trine as a justification for applying the theory of nullifica-

tion. The congressional debates of the thirties, opening with

the great contest between Daniel Webster and Robert Y.

Hayne, abounded with arguments on the nature of the

Union ; and In view of the general constitutional opposition

to the theory of nullification, it Is somewhat surprising to

find the Senate on January 12, 1838, resolving, in a consid-

^ St. George Tucker, ed., Blackstone's tional View of the Late War between the

Commentaries, I, Appendix, 141, 187. Of States, I, 505.

Tucker's view on state sovereignty, Alex- ^s 'pjje quotation is from the Richmond En-

ander H. Stephens wrote that a "clearer quirer, March 20, 18 19, as found in

or truer exposition of this feature of the John P. Branch Historical Papers, June,

Constitution of the United States was 1905, II, no. i, 54.

never made in fewer words." A Constitu-
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eratlon of the slavery issue, that, "in the adoption of the

Federal Constitution, the States adopting the same acted,

severally, as free, independent, and sovereign States; and

that each, for itself, by its own voluntary assent, entered the

Union with the view to its increased security against all

dangers," ^®

While Daniel Webster was facing Robert Y. Hayne and

John C. Calhoun on the floors of Congress, Joseph Story

was opposing Abel P. Upshur and Henry St. George Tucker

in the workshop of the authors. In 1833, Joseph Story, then

a professor in the Harvard Law School, had written his

Commentaries on the Constitution, the main body of which

was preceded by a discourse on the nature of the Union,

historically considered. In reply to Story's nationalistic con-

cepts, Abel P. Upshur came out in 1840 with a remarkable

volume entitled, Brief Enquiry into the True Nature and

Character of Our Federal Government Being a Review of

Judge Story's Commentaries on the Constitution of the

United States. It is perhaps the strongest historical analysis

for the support of state sovereignty that has ever been

written.

Three years after Upshur's work appeared, Henry
St. George Tucker, a law professor, as was his father,

St. George Tucker, at the University of Virginia, published

his Lectures on Constitutional Law for the Use of Law
Classes at the University of Virginia— an invaluable work,

since, in addition to the author's own contributions, it pre-

sents copious extracts from the most pertinent contentions of

Story and of Upshur. Calhoun, in the last years before his

death, found time to restate his own ideas on the nature of

the Union in his comprehensive Discourse on the Constitu-

tion of the United States.

The crisis of 1850 was particularly rich in its reiterations

of the principle of state sovereignty; and though this crisis,

^ Congressional Globe, 25 Cong., 2 sess., 98.
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which might have led to separation, was averted by an ap-

peal to the principle of constitutional guarantees, as a source

of protection, the South Carolina Convention of 1852 re-

stated the position which in substance a former convention

in the State had taken just twenty years earlier, in these

words : "JVe, the people of the State of South Carolina, in

Convention assembled, do declare and ordain, and it is

hereby declared and ordained. That South Carolina, in the

exercise of her sovereign will, as an independent State, ac-

ceded to the Federal Union, known as the United States of

America ; and that in the exercise of the same sovereign will,

it is her right, without let, hindrance, or molestation from

any power whatsoever, to secede from the said Federal

Union; and that for the sufficiency of the causes which may
impel her to such separation, she is responsible alone, under

God, to the tribunal of public opinion among the nations of

the earth." ^'

Throughout the decade of the fifties— the era of con-

stitutionalism— state sovereignty became the foundation-

stone in the theory of the trusteeship of the territories, as

advanced by Stephens, Quitman, and others. One of the

strongest references to this foundation-stone is found in the

words of Quitman on December 18, 1856: "The States of

this Union are States, in every sense. I refer not only to the

usual American sense of that word, but to the acceptation of

the term as used by writers on the law of nations. They are

separate political existences, each retaining within itself the

entirety of its political sovereignty, and exercising the pow-

ers of government, in part, separately through its State gov-

ernment, and, in part, jointly with the other States, through

*' Journal of the State Convention of South and the right of secession taken principally

Carolina of 1852, 18-19. See also, Address from the newspapers of this period, consult,

to the people of South Carolina by their A. C. Cole, "The South and the Right of

delegates in convention. Journal of the Secession in the Early Fifties," Mississippi

South Carolina Convention of 1832, 55. Valley Historical Review, December, 1914.

For numerous brief quotations and refer- I, 376-399.

ences on the subject of state sovereignty
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the Federal Government, but all exercising their highest

sovereign power only in convention, or such other mode as

their constitution or organic law shall prescribe." ®^

Certainly, the South of the sixties was not advancing any

^ew theory when it contended that there existed a consti-

tutional right of secession based on the nature and charac-

ter of the Federal Union. But even if Southern libraries,

public and private, had not contained the works of Taylor,

Upshur, Calhoun, and the Tuckers, the number of pamphlets

issued in 1 860-1861 alone would have sufficed to spread

the doctrine of secession by the time the South was ready to

make use of it in the stroke for Southern independence.

Among the pamphlets devoted to a study of the nature

of the Union, there were the following: a thirty-two page

pamphlet containing the Speech of Louis T. Wigfall on the

Pending Political Issues, Delivered at Tyler, Smith County,

Texas, on September j, i860; the twenty-four page pam-

phlet by W. D. Porter, entitled State Sovereignty and the

Doctrine of Coercion; the ten-page pamphlet by "States"

on The Right to Secede; the sixteen-page pamphlet under

the caption Address of the Hon. Charles L. Scott of Cali-

fornia, to His Constituents on the Constitutional Right of

Secession; and still another by Albert Pike, State or Prov-

ince? Bond or Free? Addressed Particularly to the People

of Arkansas. In addition to these pamphlets, there were

public letters, newspaper materials, prepared addresses, and

almost constant debate in Congress after December 3,

i860, —rail devoted largely to the constitutional implica-

tions of the stroke for independence.

Summarily considered, the constitutional justification for

secession was directed in the first place to proving beyond

question that the states were sovereign. Throughout the

Ante-bellum Period, and especially in the sixties, this end had

been accomplished to the satisfaction of the South by show-

^ Appendix to the Congressional Globe, 34 Cong., 3 sess., 120.
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ing In the words of Upshur "that the people of the several

States, while in a colonial condition, were not 'one people'

in any political sense of the terms ; that they did not become

so by the declaration of independence, but that each State

became a complete and perfect sovereignty within its own
limits; that the revolutionary government, prior to the es-

tablishment of the confederation, was, emphatically, a gov-

ernment of the States as such, through congress, as their

common agent and representative, and that, by the articles

of confederation, each State expressly reserved its entire

sovereignty and independence . . . that the [present] Con-

stitution is federative, in the power which framed it; federa-

tive in the power which adopted and ratified it; federative

in the power which sustains and keeps it alive; federative

In the power by which alone it can be altered or amended;

and federative in the structure of all its departments." *^

Strong as these early historical arguments in support of

state sovereignty are— and In the opinion of the author

they clearly outweigh the contentions of Story, Everett, and

the other nationalists— to reproduce them here is entirely

beyond the scope of this work; but it Is significant that three

of these historical arguments were included in the "Decla-

ration of the Immediate Causes which Induce and Justify

the Secession of South Carolina from the Federal Union."

They were: first, that on July 4, 1776, the Declaration of

Independence declared that the colonies "are, and of right

ought to be. Free and Independent States" ; second, that

on September 3, 1783, "His Britannic Majesty acknowl-

edges the said United States, viz : New Hampshire, Massa-

chusetts Bay, Rhode Island and Providence Plantations,

Connecticut, New York, New Jersey, Pennsylvania, Dela-

ware, Maryland, Virginia, North Carolina, South Carolina,

and Georgia, to be Free, Sovereign and Independent

*° A. P. Upshur, Brief Inquiry into the (1863 reprint), 54, 78.

Character of the Federal Government
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States; that he treats with them as such"; third, that in

1788-1789, the existing Constitution was ratified by the

states as states since any one of them by remaining outside

might unquestionably have retained its separate sover-

eignty,®°

Since it was well understood by the sixties that sovereignty

represented supreme, indivisible, unlimited power in the

state, the South might have been content, with L. M. Stone

in the Alabama Convention of 1861, to rest its case on the

fact that the right of secession "constitutes the very essence

of State sovereignty, and is inseparable from it." ^^ But in

the hope of developing stronger constitutional arguments

for secession, the Southern political philosopher of the six-

ties did evolve from the fundamental premise of state sov-

ereignty, two concepts of the nature of the Union, depending

upon the character of the Constitution: the international-

law concept,and the business-partnership concept. Under the

first, the Constitution became a treaty; under the second, a

compact; and in either case the right of secession was equally

legitimate.

Senator Louis T. Wigfall thoroughly discussed the inter-

national-law concept, both in his address on September 3,

i860, at Tyler, Texas,rand in his speech before the Senate

on December 5, i860. In the course of the latter, he said:

"The United States Government can this day revoke the

ratification of any treaty between her and Great Britain. If

she does revoke 'the ratification of that treaty, that treaty

ceases to be binding between the United States and Great

Britain, and every citizen of the United States is released

from any obligation to obey any single stipulation or article

in that treaty. . . . When, then, one of these States re-

vokes the treaty, as it is called in our platform— because

the second Kentucky resolution says that it is a compact

*" Journal of the South Carolina Conven- " W. R. Smith, Debates of the Alabama
tion of 1860-1-2, 461, 462. Convention of 1861, 59.
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under the style and title of a Constitution for the United

States, to which each State acceded as a State, and a compact

between nations is a treaty— if, then, one of these States

shall revoke that treaty, resume all the powers which she

had delegated to the Federal Government, and vest them

in -her own State government, that very instant, I say, the

State is, by operation of law, out of the Union; her citizens

cease to owe obedience to the laws of the United States; and

she is, to all intents and purposes, a foreign Power." ^^ In

his former address, Wigfall declared that even though "the

right to secede had not been reserved, it yet would have ex-

isted because the States are States, and because the right to

make and revoke treaties, to form alliances, and dissolve

them, to enter into compacts and to break them, is an inci-

dent that belongs to all political communities.''''
^^

But this international-law concept of the Constitution sub-

jected the party or parties revoking the "treaty" to a decla-

ration of war by the other party or parties to the "treaty"

whenever, in the opinion of the latter, the excuse for revo-

cation was not adequate.^* The South of the sixties, there-

fore, followed its leaders of former decades by directing its

energies chiefly to a development of the business-partnership

theory of the nature of the Union, wherein the Constitution

becomes a compact or business agreement between the states

as partners for the promotion of the common welfare of all

the members of the partnership. "The Federal Govern-

ment," explained S. F. Hale, commissioner from Alabama

to the Governor of Kentucky, "results from a Compact en-

tered into between separate sovereign and independent

States, called the Constitution of the United States, and

'- Congressional Globe, 36 Cong., 2 sess., a hostile neighbor, a nation with whom
13. they have cause of war, and may follow

°' Speech of Louis T. Wigfall on the Pend- her with all the means that the law of

ing Political Issues, pamphlet, 17. nations points out in cases of public war."
^ "If the States feel justly offended be- "Langdon," "The Right of Peaceful Seces-

cause the seceding State has withdrawn sion,"iS<5o Association Tract no. 5, pam-

from their alliance, they can treat her as phlet, 16.
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Amendments thereto . . . Each State is bound in good

faith to observe and keep, on her part, all the stipulations

and covenants inserted for the benefit of other States in the

Constitutional Compact— the only bond of Union by which

the several States are bound together." ®^

To the support of the compact-theory, Albert Pike

brought the words of James Madison, a father of the Con-

stitution, as written to Spencer Roane in a letter dated June

29, 1 821: "Our governmental system is established by a

compact, not between the Government of the United States

and the State Governments, but between THE States as

Sovereign Communities, stipulating Each with the
Other a surrender of certain portions of their respective

authorities, to be exercised by a common Government, and a

reservation for their own exercise, of all the other authori-

ties." ®^ From this compact-theory of the Union, there de-

veloped at least five distinct justifications for the right of

secession:

( I ) Since there is no common arbiter to settle disputes

between the partners to the compact— the government be-

ing only an agent of the parties or states— each partner

must decide for himself when his interests have been so vio-

lated as to justify withdrawal from the partnership. "Our
doctrine is . . . ," wrote W. D. Porter in i860, "that inas-

much as the covenant or compact was between sovereigns,

and there is no umpire or common interpreter between them,

each has the right to judge for itself of infractions of the

contract, and to determine for itself the mode and measure

of redress." ^^ Howell Cobb held the same view, though

he best stated his opinions a decade earlier in the following

''• W. R. Smith, Debates of the Alabama and the social compact by which the states

Convention of 1861, 375. themselves were established, see St. George

°*As quoted in Albert Pike, State or Tucker, ed., Blackstone's Commentaries,

Province? Bond or Free?, pamphlet, 16-17. Appendix, I, 145.

The letter is found in Gaillard Hunt, ed., *' W. D. Porter, State Sovereignty and the

Writings of Madison, IX, 66. On the Doctrine of Coercion, pamphlet, 6. ^

distinction between the federal compact 1
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words : "Being a party to the compact, which the consti-

tution forms, she [a state] has the right which all other

parties to a compact possess to determine for herself when,

where and how the provisions of that compact have been

violated. It is equally clear that the other parties to the

compact possess a corresponding right to judge for them-

selves, and there being no common arbiter to decide be-

tween them, each must depend for the justification of their

course upon the justice of their cause, the correctness of their

judgment and their power and ability to maintain their

decision." ^®

(2) The failure of any member of the partnership to live

up to the terms of the compact releases all the other mem-
bers from the compact. "We maintain that in every com-

pact between two or more parties," ran the South Carolina

declaration of the immediate causes justifying secession, "the

obligation is mutual; that the failure of one of the contract-

ing parties to perform a material part of the agreement,

entirely releases the obligation of the other ; and that where

no arbiter is provided, each party is remitted to his own
judgment to determine the fact of failure, with all its con-

sequences." ®® S. F. Hale explained to the Governor of Ken-

tucky that the compact "when persistently violated by one

party to the prejudice of her sister States, ceases to be obli-

gatory on the States so aggrieved, and they may rightfully

declare the compact broken, [and] the Union thereby

formed, dissolved." ^°*^

Strangely enough, it was Daniel Webster, the great

Northern expounder of the Constitution and defender of the

^ U. B. Phillips, ed., Correspondence of R. M. T. Hunter to James R. Micou and

Toombs, Stephens, and Cobb, American others, November 24, i860, published in

Historical Association, Annual Report, the Richmond Enquirer, December 12,

191 1, II, 257. This was a public letter to i860.

John Rutherford and others, dated Augfust ^ Journal of the South Carolina Co-nvention

12, 1850. See also the letter of William of 1860-1-2, 463.

Rutherford, Jr. to Howell Cobb, April 16,
i"" W. R. Smith, Debates of the Alabama

'850, II, 190; and the general letter of Convention of 1861, 375.
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Union, who contributed the most striking analysis of this

second justification for secession under the compact-theory.

Speaking in defense of the compromise measures of 1850,

at Capon Springs, Virginia, Webster in 1851, the year be-

fore his death, uttered words which became a boomerang

for his cause when used to advantage by the Southern seces-

sionists of the sixties: "How absurd it is to suppose that,

when different parties enter into a compact for certain pur-

poses, either can disregard any one provision, and expect,

nevertheless, the other to observe the rest ! . . . I have not

hesitated to say, and I repeat, that, if the Northern States

refuse, willfully and deliberately, to carry into effect that

part of the Constitution which respects the restoration of

fugitive slaves, and Congress provide no remedy, the South

would no longer be bound to observe the compact. A bar-

gain can not be broken on one side, and still bind the other

side." "^

(3) The Federal Compact never had any legal existence

since the parties did not agree upon its nature or its mean-

ing. This "meeting of the minds" analogy to the business

contract was the pet hobby of Albert Pike, who wrote in his

pamphlet as follows: "If seven men agree to go into busi-

ness together, and make a contract to that effect, and three

of them hold that it is an ordinary partnership they have

established, while the other, four hold that it is a corpora-

tion— if such were the different understandings of the par-

ties in framing the contract, perhaps on the principle that

there is no contract unless the wills of the contracting par-

ties agree, there would be no contract between them at all.

It clearly could not be a mere partnership for part, and a

corporation for part, of them. . . . This is precisely the

case with the Union which is now being dissolved." "^

^"^ As quoted in Jefferson Davis, Rise and vember 24, i860. Richmond Enquirer,

Fall of the Confederate Government, I, December 12, i860.

167. Also quoted in R. M. T. Hunter, ^"^ Albert Pike, State or Province? Bond
letter to James R. Micou and others. No- or Free?, pamphlet, 6-7.
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(4) A party may withdraw from the compact if reser-

vations were made to that end at the time of acceptance.

Here was a position widely supported in the sixties, and its

chief sponsor was Louis T. Wigfall who first developed the

idea in his speech at Tyler, Texas : "Virginia reserves the

right to secede, or resume, whenever the granted powers

are perverted to her injury or oppression. New York, and

Rhode Island, whenever it shall become necessary to their

happiness; whether there has been any perversion to their

injury and oppression or not. The right of secession is

therefore as clearly a legal, peaceable, constitutional right,

as if it had been contained in the body of the Constitution

itself, in express words. Any conditions which one of the

parties to a contract, may annex to it, at the time of its

execution, become a part of it as fully as if they had been

originally written in the body of it, and these conditions

inure, not solely to the benefit of the party inserting them,

but equally to all the others." ^°^

Further discussing the principles of law involved, while

addressing the Senate on December 5, Wigfall asked: "If

a partnership is about to be entered into by individuals, and

they refer it to an attorney, who is to draw up the articles of

agreement, and when they come to sign it, and after it has

been signed by some, one of the parties inserts above his

signature an additional qualification, is there a court of jus-

tice in a civilized nation that will not hold that that new
stipulation is as much a part of the compact as if it had been

inserted in the body of it? Does it not inure to the benefit

^"^ speech of Louis T. Wigfall on the Pend- being derived from the People of the United

ing Political Issues, pamphlet, 15. The States may be resumed by them whenso-

reservations of Virginia, New York, and ever the same shall be perverted to their

Rhode Island, to which Wigfall refers may injury" — p. 1027; New York: "We the

be found in Jonathan Elliot, ed.. Debates, Delegates ... Do declare and make known

or in Documents Illustrative of the Forma- . . . That the Powers of Government may
tion of the Union, House Document no. be reassumed by the People, whensoever

398, 69 Cong., I sess. Virginia: "We the it shall become necessary to their Hap-

delegates . . . declare and make known that piness" — p. 1034; Rhode Island (same as

the powers granted under the Constitution New York) — p. 1052.
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of the party who has Inserted it? . . . Does it not inure to

the benefit of every other party who has signed that com-

pact?" Then drawing the analogy, Wigfall pointed out that

as soon as the ratifying convention of New York "in the

\yery articles of ratification declared explicitly and expressly

that they reserved to themselves the right to reassume the

powers therein delegated whenever it shoiild be necessary to

their happiness," the right of secession immediately "became

a perfect constitutional right on the part of New York, and

it became also a perfect constitutional right on the part of

every other State which, either previously or subsequently to

that time, became a party to the compact." "*

(5) The right to withdraw from the partnership is re-

served in the tenth amendment to the compact itself. "It is

nowhere made an offense against the new government for

the State to resume its delegated powers," ran an i860 As-

sociation Tract on The Right of Peaceful Secession. "Find-

ing, then, neither grant by the States, nor prohibition to

them, of their sovereign power to secede ... It may well

be deemed, this power remains in the people of the State.

. .
." "^ A clearer exposition was presented by Jefferson

Davis to the Senate, January 10, 1861: "All that is not

granted in the Constitution belongs to the States ; and noth-

ing but what is granted in the Constitution belongs to the

Federal Government ; . . . where among the provisions of

the Constitution do you find any prohibition on the part of

a State to withdraw; and If you find [no such provision]

. . . must not this power be in that great depository, the

reserved rights of the States? How was it ever taken out

of that source of all power to the Federal Government? It

was not delegated to the Federal Government; it was not

prohibited to the States; it necessarily remains, then, among
the reserved powers of the States." ^°^

^"^ Congressional Globe, 36 Cong., 2 sess., ^"^ Tract no. 5, pamphlet, p. 15.

13. ^"^ Congressional Globe, 36 Cong., 2 sess.,
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The Defense of the Right of Non-Coercion

To facilitate the stroke for independence, the Southern

philosopher developed one other theory derived from the

nature of the Union : the theory of non-coercion. Few prin-

ciples of government have ever received more intensive con-

sideration from every rank of society and in every walk of

life than did this one during the six months immediately

following the election of Abraham Lincoln in November,

i860. It was well that it should be so; for coercion applied

to the South meant war, and war brought havoc and destruc-

tion in its train.

Sensing the impending crisis upon this issue, President

Buchanan essayed to settle the controversy once for all in

his general message to Congress on December 4, i860.

Unfortunately, he was to be as unsuccessful as Chief Justice

Taney had been in his attempt to settle the slavery contro-

versy through his opinion in the Dred Scott Case. Perhaps,

too, the President was to be unsuccessful for the same rea-

son ; for Buchanan, like Taney, had taken the extreme South-

308. "I believe that it contravenes no House, January 21, 1861. Appendix to the

provision of the Constitution, for one or Congressional Globe, 36 Cong., 2 sess., 78;

more of the States to secede from the and R. M. T. Hunter, general letter to

Union; not by virtue of any power con- James R. M'icou and others, November 24,

ferred upon them by that instrument, but i860. Richmond Enquirer, December 12,

in consequence of the States never having i860. The best discussion on this reserved

surrendered it to the General Government: rights theory of secession took place in the

the Constitution declares that 'the powers Virginia Convention of 1861. On March 9,

not delegated to the United States by the the Committee on Federal Relations re-

Constitution are reserved to the States ported that unless Virginia received a

respectively, or the people.' I apprehend satisfactory response to her requests, "she

that it will be admitted that the States will feel compelled to resume the powers
may exercise any or all of their reserved granted by her under the Constitution of

powers without a violation of the Consti- the United States, and to throw herself

tution. If, then, they have never parted upon her reserved rights." This part of

with their right to resume their original the report was debated on April 9, and
sovereignty, when, in their opinion, the despite attempts to strike it out, the clause

Government becomes destructive of the on reserved rights was adopted substan-

ends for which it was instituted, it is tially as reported, by a vote of 81-41.

no violation of the Constitution for them Journal of the Virginia Convention of i86j,

to secede." R. M. T. Hunter, January 15, Appendix. Partial Report of the Committee
1 86 1, as quoted in W. C. Fowler, The on Federal Relations, p. 8, and Journal of

Sectional Controversy, 219. See further, the Committee of the Whole, pp. 72-81.

Jno. S. Millson of Virginia, speech in the
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ern viewpoint, so that his interpretation of the doctrine of

non-coercion could hardly have been expected to have met

the acceptance of the Northern majority.

"Has the Constitution delegated to Congress the power

to coerce a State into submission which is attempting to

withdraw or has actually withdrawn from the Confeder-

acy?" asked Buchanan. "If answered in the affirmative, it

must be on the principle that the power has been conferred

upon Congress to declare and to make war against a State.

... It is manifest upon an inspection of the Constitution

that this is not among the specific and enumerated powers

granted to Congress, and it is equally apparent that its exer-

cise is not 'necessary and proper for carrying into execution'

any one of these powers. So far from this power having been

delegated to Congress, it was expressly refused by the Con-

vention which framed the Constitution." After further con-

sideration, the President added: "Without descending to

particulars, it may be safely asserted that the power to make
war against a State is at variance with the whole spirit and

intent of the Constitution."
^°''

In its reference to the Federal Convention, this message

provided the major clue for the defense of the right of non-

coercion— a clue that led back to the opinions of the

"fathers," who, let it be said here, were never permitted to

sleep while the Constitution which they created and the

Union which they established rocked upon the angry sea of

secession. Time after time during the winter of 1860-1861,

the ghostly forms of these noble men of 1787 stalked across

the floors of Congress, while some diligent "savior of the

South" re-uttered for them their words in the Federal Con-

vention. Thus, Madison and Mason and Ellsworth and

Hamilton paraded the aisles of the halls of Congress at the

bidding of Senator Judah P. Benjamin of Louisiana on

December 31, i860; and they repeated their march for the

'•"
J. D. Richardson, ed., Messages and Papers, V, 635, 636.
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benefit of Representative John H. Reagan of Texas on Janu-

ary 15, 1861."^

As taken from Madison's Notes, these are in part the

words of the fathers re-uttered in the Congress of 1 8 60- 1 8 6

1

through the medium of Senator Benjamin: James Madi-

son— "The use of force against a State would look more

like a declaration of war than an infliction of punishment,

and would probably be considered by the party attacked as

a dissolution of all previous compacts by which it might be

bound"; George Mason— "The most jarring elements of

nature, fire and water, themselves, are not more incompati-

ble than such a mixture of civil liberty and military execu-

tion. . . . Will not the citizens of the invaded State assist

one another, till they rise as one man, and shake off the

Union altogether?" ; Oliver Ellsworth— "This Constitution

does not attempt to coerce sovereign bodies, States, in their

political capacity" ; and Alexander Hamilton— "It has been

observed, to coerce the States is one of the maddest projects

that was ever devised. A failure of compliance will never

be confined to a single State. . . . Can any reasonable man
be well disposed toward a Government which makes war
and carnage the only means of supporting itself— a Gov-

ernment that can exist only by the sword?" ^°^

Aside from their work in Congress, these ghosts of the

fathers were otherwise occupied in visiting the offices of edi-

tors, the desks of writers, the platforms of orators, the halls

of state legislatures, and the floors of state conventions.

Here are the resolutions introduced in the spirit of the fath-

ers during the sessions of the Virginia Convention on a sin-

gle day, February 16, 1861: (i) Resolved, "That since the

decision of the Supreme Court of the United States in the

^"^Congressional Globe, 36 Cong., 2 sess., Wigfall declared in the Senate, April 11,

212-217; 392-401. i860; "It is twaddle to talk about the wis-

"' Speech in the Senate, December 31, dom of our ancestors, and every man
i860. Ibid., 213, 214. But of the opinions knows it." Ibid., 36 Cong., i sess., 1658.

of the "fathers" on slavery, Louis T.
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case of Chlsholm vs. the State of Georgia, and the adoption

of the eleventh amendment to the Constitution, we are at a

loss to understand how the Impression that the Federal Gov-
ernment possessed the power to coerce a State could have

gained credence"; (2) Resolved, that if the United States

undertakes to recapture the forts taken over by the seceding

states, "Virginia will regard such acts as an invasion of the

rights of sovereign States"; (3) Resolved, "That we will

resist the coercion of the States which have so withdrawn,

because there Is no rightful power to use force against them
under present circumstances." "°

As an alternative to the use of force, Buchanan had sug-

gested common consent and mutual goodwill as the only-

legitimate basis of a permanent Union. "The fact is," said

the President, "that our Union rests upon public opinion,

and can never be cemented by the blood of Its citizens shed

in civil war. If it can not live in the affections of the people,

it must one day perish." "^ Here again the South was will-

ing to follow the leadership of the President. Jefferson

Davis, for example, maintained in the Senate, a few days

after the President's message was delivered, that, in the

absence of patriotism and affection as a bond of union be-

tween the sections, it would be "far better, instead of at-

tempting to preserve a forced and therefore fruitless Union,

that we should peacefully part and each pursue his separate

course." "^ Everywhere the South displayed the slogan of

consent to offset the Northern slogan of coercion. "The per-

manence and security of our Government," asserted L. M.

"* Journal of the Virginia Convention of feeling, by the mere exertion of the coer-

j86i, 45, 46. See also, pp. 51, 54, 62, 84, cive powers confided to the General Gov-

8s, 86, 100. ernment. The foundations must be laid in

"^
J. D. Richardson, ed.. Messages and the affections of the people." Farewell

Papers, V, 636. Interesting are the follow- Address as President, March 4, 1837. Ibid.,

ing words of Andrew Jackson coming after III, 297.

his experiences with South Carolina: "But "^ Speech on December 10, i860. Con-

the Constitution can not be maintained nor gressional Globe, 36 Cong., 2 sess., 29.

the Union preserved, in opposition to public
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Stone in the Alabama Convention, "depend alone upon the

principle of common affection and common interest." "^

The time came, however, when the mantle of leadership

that Buchanan had thrown upon himself was to pass to other

shoulders; for, on January 8, 1861, the President modified

his original position to permit the use of force against a state

for defensive purposes/^^ Immediately, Jefferson Davis

took issue with the President's new position: "What power

has the President to use the Army and the Navy except to

execute process? . . . Are we to have sergeants sent over

the land instead of civil magistrates? . . . when we trace

our history to its early foundation, under the first two Presi-

dents of the United States, we find that this idea of using

the Army and the Navy to execute the laws at the discretion

of the President, was one not even entertained, still less acted

upon, in any case." "^

The mantle which Buchanan discarded fell upon the

shoulders of R. M. T. Hunter, who, on January 11, 1861,

elaborately discussed the constitutional justification for the

slogan of consent as an essential to the maintenance of

the Union: "I proceed then, Mr. President, to make good

my proposition, that this Federal Government cannot be

carried on within the limits and jurisdiction of a State, with-

out the assent, the aid, and the sympathy of its people. In

the first place, it depends on the Legislatures of the differ-

ent States to elect members of this body. If a majority of

the States, although they might represent a small minor-

ity of the people, were to refuse to send Senators here,

your Government is gone; you have lost one of the most

important arms of the system; you have no longer a Sen-

ate. . . . Can you administer the judicial powers of this

"' W. R. Smith, Debates in the Alabama speech in the Senate, January ii, 1861,

Convention of 1861, 59. See Alexander H. Congressional Globe, 36 Cong., 2 sess., 330.

Stephens, letter to Abraham Lincoln, De- "^
J. D. Richardson, ed., Messages and

camber 30, i860. Henry Cleveland, ed., Papers, V, 656.

Stephens in Public and Private with Letters "° Speech in the Senate, January 10, 1861.

and Speeches, 153; R. M". T. Hunter, Congressional Globe, 36 Cong., 2 sess., 307.
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Government within a State if that State withdraws its as-

sent and is determined to resist that administration?

. . . Suppose a State repeals the penalties for murder as

against the officers of the General Government; suppose it

repeals the penalties for false imprisonment as against those

officers; ... if a State were to undertake to obstruct the

course of Federal justice in that way, where would the rem-

edy be found within the constitutional power of this Gov-

ernment? . . .

".
. . To obtain the right of exclusive legislation within

dock-yards, forts, arsenals, and other needful buildings. Con-

gress must have, first, the consent of the States. That must

be given under the Constitution. Suppose a State refuses its

consent. Where would be your court-houses, your forts, your

custom-houses? Where would you have the locus in quo,

from which to administer the functions and the power of this

General Government? Everywhere, if they were to refuse

to give you this assent, you would be under State jurisdic-

tion; and thus it would be In the power of the State con-

stantly to thwart, obstruct, and prevent the administration

of Federal justice, or the administration of Federal power,

within her limits and jurisdiction . . . Sir, the only mode
in which you could protect the administration of the Federal

affairs and the Federal jurisdiction within the State, would

be to set aside the State government by force, and to reduce

it to a territorial condition ; and then what would be the re-

sult? You first coerce a State because it secedes from thirty-

two other members of this Confederacy; and you turn

around and secede yourselves from it by reducing it from

the condition of a State to the position of a Territory !" ^^^

^^ Ibid., 330-331. A most interesting con- with approval by Alexander H. Stephens,

tinuation of the discussion over the theory History of the United States, 615-617.

of non-coercion is found in a speech by Virginia's position on coercion is well

Stephen A. Douglas before the Senate on treated in B. B. Munford, Virginia's At-

March 15, 1861. Ibid., 1458. The posi- titude toward Slavery and Secession, 263-

tion here taken by Douglas on the appli- 300.

cation of force against a state was cited
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Under the new leader, the defense of the right of non-

coercion went on unabated until the voices of opposing fac-

tions in Congress were drowned by the sound of opposing

guns upon the battlefields. It was another case of action

against words : the words of the Southern theorists were

answered by an appeal to arms

!
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CHAPTER VII

APPLICATIONS IN THE CONFEDERATE
CONSTITUTION

SIMULTANEOUSLY with the stroke for Southern

independence there came a movement among the se-

ceding states for union under a new constitution. The
first official acts of secession themselves provided that dele-

gates should be sent to Montgomery, Alabama, to draft a

Southern Constitution and to institute a new system of gov-

ernment. Accordingly, these delegates, having been duly

appointed, assembled at Montgomery on February 4, hur-

riedly drafted a provisional constitution and inaugurated a

provisional government; then five days later, they selected

a committee of two from each state represented to draft a

permanent constitution.

After almost three weeks of intensive study, this commit-

tee on February 26 submitted its original draft of the Con-

stitution to the convention, and for two weeks there followed

on the convention floor a discussion of the clauses in the pro-

posed instrument. Numerous suggestions for revision and

amendment were advanced, but most of them were rejected.

On March 11, the Constitution was unanimously adopted by

the convention and immediately submitted to the states for

ratification. Acting through conventions, the states lost little

time in accepting the work produced at Montgomery, though

the permanent government did not supersede- the provisional

one until the following year.

The Model of the New Constitution

Writing apparently before the opening of the Montgom-
ery Convention, Albert Pike, whose pamphlet contributed
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to the separation of Arkansas from the Union, urged that

the Southern states represented in this Convention would

fortunately "not have to discover the great principles of

Constitutional Government" because these "are already em-

bodied in our present great Charter ; and the experience of

seventy years has developed its few defects, and shown in

what respects and how it needs amendments." ^ In recom-

mending that the old Constitution become a model for the

formation of the new one, Pike was expressing an opinion

generally voiced throughout the South.

Nowhere was this opinion more pronounced than in the

secession conventions of the Southern states. In the Ala-

bama Convention, C. G. Whatley was "for establishing

speedily another Government upon the basis of the old Fed-

eral Constitution";^ and in the Texas Convention A. P.

Wiley would follow the old Constitution so closely as to war-

rant the title: "The Constitution of the Southern United

States." ^ In the Louisiana Convention, a committee, having

recommended the appointment of six delegates to Mont-
gomery, "Resolved, That the delegates thus chosen are

hereby instructed to urge upon said Convention to enter at

once upon the formation of a Federal Union for the slave-

holding States, and ... to take as their guide the Consti-

tution of the United States, and to conform as nearly as

possible to it."
*

Still wider acceptance of the Federal Constitution ap-

peared in the formal acts of the state conventions. The
South Carolina Convention requested its commissioners ap-

pointed to the other slaveholding states "to submit, on our

part, the Federal Constitution as the basis of a Provisional

^ Albert Pike, State or Province? Bond or gress, Senate Document 234, 58 Cong.,

Free?, pamphlet, 39-40. 2 sess., I, 12.

^ W. R. Smith, Debates of the Alabama ^ Journal of the Texas Convention of 1861,

Convention of 1861, 137. See also speech 33. Also see pp. 50, 74, 77.

by William L. Yancey, p. 143; and the * Journal of the Louisiana Convention of

report of the Alabama Committee of 1861, 12.

Thirteen, Journal of the Confederate Con-
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Government" ;
^ and the Mississippi Convention resolved in

its ordinance of secession that "the people of the State of

Mississippi hereby consent to form a federal union . . .

upon the basis of the present Constitution of the said United

States, except such parts thereof as embrace other portions

than such seceding States." ^

To what extent the framers of the new Constitution fol-

lowed the wishes of their constituencies may be surmised

from reports upon the product of their labors. With the work
of framing the Constitution completed, the Texas delegation

on March 13, 1861, wrote back to its constituents that the

"convention have as will be seen adopted in the main the old

constitution, making such amendments as give it the inter-

pretation claimed by the South, and a few additions which we
consider decided improvements." ^ Howell Cobb, president

of the Convention, presented a certified copy of the Consti-

tution to South Carolina with these words: "It will be seen

that the Convention here have conformed to the general

wish of the people of these States, in adopting a Constitu-

tion upon the general principles of the Constitution of the

United States." ^

"Let every man compare the new with the old," suggested

the Texas Convention in its Address to the People of Texas,

.^ Journal of the South Carolina Convention cf the Louisiana Convention of 1861, 19.

of 1860-J-2, 482-483. ' Journal of the Texas Convention of 1861,
8 Journal of the Confederate Congress, 208. At the first regular meeting of the

Senate Document 234, 58 Cong., 2 sess., I, Montgomery Convention, C. G. Memminger
8. Likewise the Alabama Convention in- proposed the formation of a temporary
corporated into its secession ordinance a government "upon the basis of the Con-
provision that "it is the desire and pur- stitution of the United States," whereupon
pose of the people of Alabama to meet T. R. R. Cobb suggested that the provi-

the slaveholding States, who approve of sional constitution create "a single execu-

such purpose, in order to frame a provi- tive head, with the powers of the Presi-

sional or a permanent government, upon dent of the United States." Journal of the

the principles of the Government of the Confederate Congress, Senate Document
United States." Ibid. And the Louisiana 234, 58 Cong., 2 sess., I, 19, 20.

Convention, upon the recommendation of * Journal of the South Carolina Conven-
a committee, instructed its delegates to tion of 1860-1-2, 186. He used the same
Montgomery "to aid in forming a Provi- language in transmitting the Constitution

sional Government on the basis of the Con- to Texas. Journal of the Texas Conven-
stitution of the United States." Journal tton of 1861, 209.
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"and see for himself that we still cling to the old constitu-

tion made by our fathers." ® Such a comparison does reveal

striking similarities. Both instruments follow the same form,

except that the bill of rights is incorporated into the main

body of the Southern Constitution rather than attached in

the form of amendments. Both have the same number of

articles with the subject-matter arranged in the same order

of sections and clauses. Only a change in terminology, an

addition or omission of a clause, or a slight modification of

phraseology distinguish the two instruments.

Why were the Southern states so anxious to adopt the

Federal Constitution as a model for the constitution of their

own Union? Whatever may be the more fundamental ex-

planations, expediency was certainly one practical answer to

the question. During the crisis of 1850, William F. Gordon
had written R. M. T. Hunter the following lines : "I would

take our present Federal Constitution for the Southern

States and put it into operation, as soon as a sufficient num-

ber of States would secede, this would simplify matters,

would prevent confusion, as the officers of our Southern Re-

public, would at once understand their duties, our Sub Treas-

ures, are all ready, we should . . . have our government in

full and immediate Vigor without the Delay of Forming a

New Constitution, which, however we might do at our

leisure." ^°

This sentiment was reiterated in the South Carolina Con-

vention of i860, wherein the Committee on Relations with

the Slaveholding States reported that the Constitution of

the United States ''presents a complete scheme of confed-

eration, capable of being speedily put into operation" and

* Journal of the Texas Convention of i86i, Confederate States, 274-302.

359. The two Constitutions are arranged '^'' C. H. Ambler, ed., Correspondence of

in parallel columns with the innovations of Hunter, American Historical Association,

the Confederate Constitution in italics, in Annual Report, 1916, II, 114.

J. L. M. Curry's Civil History of the
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that "a speedy confederation by the South is desirable in the

highest degree, which it is supposed must be temporary at

first (if accomphshed as soon as it should be) , and no better

basis than the Constitution of the United States is likely to

be suggested or adopted for temporary purposes." ^^ Later,

the demand for popular ratification of the permanent Con-

stitution was refused in Alabama, asserted B. H. Baker in

the Alabama Convention, because the "occasion calls for

action— united, prompt, resolute, determined action." ^^

The term expediency must also be written large in the

effect upon the border states to be derived from Southern

adherence to the principles of the Federal Constitution.

"One great and prime obstacle to the earlier movements of

the border States in favor of secession," declared William

L. Yancey in the Alabama Convention, "has been a wide-

spread belief that the Gulf States designed in seceding, to

establish a Government, differing essentially from the Fed-

eral Constitution ... A Southern Confederacy, with the

Federal Constitution slightly altered to suit an entirely slave-

holding community, will be an invitation to Southern States,

yet in the Union, to leave it and seek for peace and security

and liberty within a Union, having no enemies— no irre-

pressible conflicts." ^^ Whether with more leisure and less

external pressure the framers of the new Constitution would

have produced a radically different instrument remains to be

surmised from what is to follow.

^^ Journal of the South Carolina Conven- shall provide that the Constitution of the

tion of 1861, 481. On November 11, 1839, United States shall remain in full force and

L. Q. C. Lamar submitted to the Mis- effect among the States withdrawing."

sissippi Legislature a complete plan of Letter to P. F. Liddell, December 10, i860,

organization for a Southern Confederacy Edward Mayes, L. Q. C Lawar; His Life,

— one designed to avoid the evils of a Times, and Speeches, 637.

provisional government. "The leading fea- ^- W. R. Smith, Debates of the Alabama
ture of that plan," so he wrote in Decern- Convention of 1861, 360. See also the

ber, i860, "is the adoption of the present speeches of L. M. Stone, 332 et seq. and

government, either by a general conven- of William L. Yancey, 139 et seq.

tion of Southern States or by commis- ^' Ibid., 144.

sioners appointed by their authority, who
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The Nature of the Union : A Confederacy

The acceptance of the Federal Constitution as a model for

the seceding states silenced at once those extremists, who,

even under the existing circumstances, would have favored

the establishment of a consolidated system with the com-

ponent states exercising only such powers as were ceded to

them at the will of the central government. This extreme

position had been suggested in 1849 ^^ ^ letter from a seces-

sionist per se, Henry L. Benning, to Howell Cobb : "I think

that as a remedy for the South, dissolution is not enough,

and a Southern Confederacy not enough . . . The only

thing that will do when tried every way is a consolidated

Republic formed of the Southern States. That will put slav-

ery under the control of those most interested in it, and noth-

ing else will." "

So distinctly in a minority was the sentiment expressed by

Benning that Senator Alfred Iverson estimated in Congress

in 1 861 that "there is not one man in a million, as far as I

know and believe, in the State of Georgia, or elsewhere in

the South, who would be in favor of any such principle."
^^

And against the "one man in a million," as it were, the citi-

zens of Upson County, Georgia, had, in i860, directed an

attack through resolutions to the state legislature, asserting

that "we are uncompromisingly opposed to the overthrow

of our present republican form of Government and the es-

tablishment in lieu thereof of a 'Constitutional monarchy'

in these Southern States, as recommended by some of the

advocates of immediate disunion." ^®

Short of complete consolidation, however, and even with

the aid of a Federal Constitution as a model of government,

there still remained unsettled the all-important problem of

" U. B. Phillips, ed., Correspondence of ^^ Speech in the Senate, January lo, 1861.

Toombs, Stephens, and Cobb, American Congressional Globe, 36 Cong., 2 sess., 311.

Historical Association, Annual Report, ^' A. D. Candler, ed.. Confederate Records

191 1, II, 171. of Georgia, I, 65.
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the true nature and character of the proposed Southern

Union. Was this to be a Union of the people of the states

separately considered? Or was this to be a Union of the

people of the Southern states collectively considered? It

was not to be expected that the wide divergence of opinion

prevalent under the Federal Constitution should now be per-

mitted to become a thorn in the side of the new government.

Whatever the solution, the element of doubt must be elimi-

nated.

No view concerning the proposed Union was more widely

held than that it should be a union of states, or a Confed-

eracy. South Carohna, the first to attempt separation, sent

to the other states commissioners "respectfully inviting their

cooperation in the formation with us of a Southern Confed-

eracy" ;
^^ Georgia in a single sentence resolved that "it is

the right and duty of Georgia to secede from the present

Union, and to co-operate with such of the other States as

have or shall do the same, for the purpose of forming a

Southern Confederacy" ;

^® the Louisiana Convention elected

its delegates to Montgomery "to form a Southern Confed-

eracy" ;
^® and in the Alabama Convention, William L.

Yancey asserted that a "Permanent Government for a South-

ern Confederacy was looked for by the friends of secession.

... It was a part of the plan of secession and when the

people decided for secession, they decided for a Southern

Confederacy." ^°

One of the first motions to be introduced in the Mont-
gomery Convention looked to the temporary establishment

of a "Confederacy of the States which have seceded" ;
^^ and

on a subsequent motion of Alexander H. Stephens, an en-

" Journal of the South Carolina Conven- ^* W. R. Smith, Debates of the Alabama
tion of 1860-1-2, 482. Convention of 1861, 141.

^ Journal of the Georgia Convention of ^^ Journal of the Confederate Congress,

1861, IS, 20-23. Senate Document 234, 58 Cong., 2 sess.,

^'Journal of the Louisiana Convention of I, 19.

1861, 19.
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acting clause for all bills passed by the Congress of the tem-

porary government was adopted to read: "The Congress

of the Confederate States of America do enact." " The
drafting committee of the permanent Constitution finally

accepted the title "Confederate States of America" in pref-

erence to the name "Federal Republic" which was for a

while in use f^ and throughout the debates on the Constitu-

tion in the Convention, the new government to be established

was almost invariably referred to as that of "the Confeder-

ate States" or else as that of "the Confederacy."

The Constitution itself throws conclusive light upon this

point, for it is entitled "The Constitution of the Confeder-

ate States of America," and in its provisions the term Con-

federate States occurs sixty-four times, while the term

Confederacy is found in eight different places. Thus the

Constitution mentions "people of the Confederate States,"

"Congress of the Confederate States," "authority of the

Confederate States" ; and it refers to "any court of the Con-

federacy," members "to be admitted into this Confederacy,"

and "Territory not belonging to, this Confederacy." ^*

The structure of the Southern Confederacy was built upon

the sovereignty of the states. In his opening address as presi-

dent of the Montgomery Convention, Howell Cobb as-

serted: "We meet as representatives of sovereign and inde-

pendent States" ;
^^ and it was in this language that the

entire work of the Convention was conducted. Even in the

preamble of the provisional constitution, the principle of

state sovereignty was accepted in these terms: "We, the

Deputies of the Sovereign and Independent States of South

Carolina, Georgia, Florida, Alabama, Mississippi, and

'^ Ibid., 68. Journal of the Confederate Congress, Sen-

" T. R. R. Cobb Notes. A. H. Hull, "The ate Document 234, 58 Cong., 2 sess., I,

Making of the Confederate Constitution," 909, 910, 912, 916, 921, 914.

Southern Historical Association, Publico^ ^^ Journal of the Confederate Congress,

tions, IX, 290. Senate Document 234, 58 Cong., 2 sess.,

" Constitution of the Confederate States, I, 16.
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Louisiana. . .
." In place of this phraseology, the drafting

committee of the permanent constitution substituted: "We,

the people of the Confederate States, each State acting

for itself, and in its sovereign and independent character.

. .
." ^^ This wording of the preamble led to a Hvely dis-

cussion on the floors of the Convention, but in the end the

preamble was left as recommended by the drafting commit-

tee except for the omission of the words "for itself."

T. R. R. Cobb, in his notes on the framing of the Constitu-

tion, maintained that the "Preamble of the Confederate

Constitution holds unmistakably the sovereignty of the

States and declares the Constitution to be a compact between

them." "

In the body of the Confederate Constitution are two brief

additions to clauses incorporated from the Federal Consti-

tution, which, in themselves, establish the location of sover-

eignty in the separate states. To the old provision in the

Federal Constitution that "the enumeration in the Consti-

tution of certain rights, shall not be construed to deny or

disparage others retained by the people," the Confederate

Constitution added the brief phrase "of the several States"
;

and, while the former Constitution provided that "powers

not delegated to the United States by the Constitution, nor

prohibited by it to the States, are reserved to the States re-

spectively, or to the people," the latter reserved such power

to the states or to the people "thereof." ^^ The far-reaching

significance of these additional words, in the light of the his-

toric dispute which preceded and accompanied the stroke for

Southern independence, is too obvious to require further

explanation.

Moreover, the states in ratifying the Southern Constitu-

'^ Ibid., 899, 852, 909. In the permanent federate Constitution," Southern Historical

Constitution the names of the states had to Association, Publications, IX, 291.

be omitted, since it was not known what -' Federal Constitution, Amendments IX
states would come into the Confederacy. and X. Confederate Constitution, Art. VI,

"A. H. Hull, "The Making of the Con- sec. s, 6.
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tion considered themselves to be acting in their sovereign

and independent capacity. The Georgia resolutions of rati-

fication specifically so state, ^^ while the Texas act of ratifica-

tion ran as follows: "We, the deputies of the people of

Texas, representing the independent sovereignty of the State,

do hereby approve, accept and ratify the said constitu-

tion."
^°

If the doctrine of state sovereignty disclosed the true

character of the Southern Confederacy, did it follow that

the right of secession was inherent in the very nature of

state sovereignty? Under the old Constitution, the South

had given an emphatic answer in the affirmative; but now,

under the new Constitution, this issue was consciously evaded

until some future time. In the Montgomery Convention,

three distinct proposals were advanced to provide expressly

in the Constitution for the right of secession from the South-

ern Union. W. W. Boyce of South Carolina proposed that

"the right of secession of any State from this Confederacy

is expressly admitted, to be exercised by any State according

to its pleasure." ^^ James Chesnut, Jr., from the same state

offered the following: "The right of a State to secede from

the Confederacy shall not be denied. And whenever any

State, through a convention of its people, shall dissolve the

connection between it and its confederates, it shall be the

duty of the President to withdraw all forces from within the

territorial limits of such State, and permit it peacefully to

withdraw." ^^

The most elaborate proposal for the right of secession

was an amendment introduced by B. H. Hill of Georgia in

these words: "When any State shall desire to withdraw

'"Journal of the Georgia Convention of Mayes, L. Q. C. Lamar: His Life, Times,

1&61, 188. and Speeches, 652.

^ Journal of the Texas Convention of 1861, ^ Journal of the Confederate Congress,

234. See also, L. Q. C. Lamar, address on Senate Document 234, 58 Cong., 2 sess.,

"The State of the Country, at Home and I, 873.

Abroad," delivered on April 14, 1864, in ^^ Ibid., 877.

the Atheneum, Atlanta, Georgia. Edward

230



THE CONFEDERATE CONSTITUTION

from this Confederation, such desire shall be communicated

to the Congress of the Confederate States, through a con-

vention of the people of such State, specifically setting forth

the causes of such desire to withdraw. Congress shall con-

sider of such alleged grievances, and, on failure to redress

or accommodate the same, to the satisfaction of the com-

plaining State and of the Confederate States, shall arrange

with such State an equitable division of the public property,

and a peaceable withdrawal from the Confederation." Upon
with<irawing from the Confederacy, each state was "to pay

a due proportion of the public debt existing at the time of

such withdrawal," and also "to account with the Confeder-

ate States for all expenditures made, or liabilities incurred

by the Confederate States, in acquiring, securing, fortifying

or defending the territory or jurisdiction of such State." ^^

In spite of these proposals, the Confederate Constitution

contains no provision on the right of secession. Indeed, so

far as the records show, no one of the three propositions

was even discussed by the other members of the Conven-

tion, If secession were a right, it was left to be implied from

the recognition of state sovereignty. This implication, which

did not satisfy certain members of the Montgomery Con-

vention, likewise was considered inadequate by a minority

element in the state ratifying conventions. In the Louisiana

Convention, Joseph A. Razier introduced a resolution, read-

ing in part: "to prevent misunderstandings, and to secure

harmony in future : It is further ordained by the People of

the State of Louisiana in Convention assembled, That in

adopting the Constitution of the Confederate States of

America, the sovereign State of Louisiana does expressly

reserve to herself the right, peaceably to withdraw from the

Union created by that Constitution, whenever, in the judg-

ment of her citizens, her paramount interest may require

^^ Ibid., 877.
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it." ^* In the North Carolina Convention, a similar motion

was introduced expressing the right of a state to secede

whenever in her opinion the powers conferred on the Con-

federate States should be perverted to her injury; ^^ and in

the South Carolina Convention, J. I. Middleton proposed

to add to the reserved power clause of the Constitution

these words: "all the powers hereinbefore delegated to the

Confederate States, may, at any time, be resumed by any one

of them." ^^ All of these measures met a similar fate: the

Louisiana motion was tabled by a vote of 92-1 1 ; the North

Carolina proposal received only 26 favorable votes from a

total of 114 votes cast; and by the overwhelming majority

of 1 14-12, the South Carolina proposal was tabled.

Elsewhere in the Southern state conventions, the right of

secession was apparently presupposed; for, on that basis,

both the provisional and the permanent constitutions were

attacked. Thus, S. McD. Moore in the Virginia Convention

opposed the provisional Constitution of the Confederacy

because the right of secession at pleasure "makes the gov-

ernment formed by the wisest and best men the world ever

saw, a mere rope of sand." ^^ In the Alabama Convention,

A. Kimball raised similar objections: "if the old Govern-

ment so formed, was a failure, where is the additional guar-

antee that this one is not also a failure? Is this stronger

than the older one? This Government claimed the right of

separate State secession, and by that process, dissolved the

old one ; then here is the precedent, and any State of this new

Government may, with a less reason, destroy the present at

pleasure." ^® Between the critics fearing the danger of se-

cession and the critics demanding the express right of seces-

sion, the South assumed a position of neutrality, preferring

^ Journal of the Louisiana Convention of ^' Journal of the South Carolina Conven-

1861, 75. tion of i86o-i-3, 260.

33 K. P. Battle, "Legislation of the Con- ^"Speech in the Convention, pamphlet, 18.

vention of 1861," James Sprunt Histori- ^' W. R. Smith, Debates- of the Alabama

cal Monographs, no. i, pp. 102, 103. Convention of 1861, 356.
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to await future developments for a solution of this problem.

Again, if the states were sovereign, what importance must

be attached to the phrase in the preamble "in order to form

a permanent federal government," or what is to be consid-

ered the significance of the clause on the supremacy of na-

tional laws, copied verbatim from the old Federal Consti-

tution?^^ No record has come down of any discussion

whatever in the Montgomery Convention on the significance

of the permanent federal government idea. Either it was

disregarded because of its place in the preamble, or else it

was conceded that the permanence of the federal govern-

ment depended upon good-will among the states as the

bond of union, in contrast to the exercise of force against a

state. The doctrine of non-coercion did receive some atten-

tion in the Convention, for C. G. Memminger there offered

the following amendment to the original draft of the Con-

stitution: "Upon the demand of the convention of any

State, all troops under the authority of the Confederate

States which may be within any fort or ceded place within

such State shall forthwith be removed, except when the Con-

federate States are in actual war with a foreign power." *"

There also B. H. Hill of Georgia proposed as an alternative

to the use of force against a recalcitrant state that "if any

State shall fail or refuse to conform to a decision of the court

. . . the Congress of the Confederate States may withdraw

from such States all or any portion of the privileges and

benefits of this Confederation, without releasing such State

from the duties and obligations thereof." *^ Neither of

these propositions was accepted : like the right of secession,

the right of non-coercion was left unsettled. The govern-

^ "This Constitution, and the Laws of the Thing in the Constitution or Laws of any
United States which shall be made in State to the Contrary notwithstanding."

Pursuance thereof; and all Treaties made, Article VI, both Constitutions.

or which shall be made, under the Author- ** Journal of the Confederate Congress,

ity of the United States, shall be the Senate Document 234, 58 Cong., 2 sess.,

supreme Law of the Land; and the Judges I, 873.

in every State shall be bound thereby, any ^ Ibid., 877.
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ment was to be permanent, but, by what process, the future

was to determine.

On the clause recognizing the supremacy of national laws,

the interpretation of the "fathers" is left equally In doubt.

John Gregg of Texas proposed to the Convention some de-

tailed change In the clause, but the alteration did not modify

the strength of the provision, nor was it in any case

adopted.*" Perhaps the supremacy of national law was

deemed com.patlble with state sovereignty inasmuch as na-

tional laws were now to be exercised over a limited range

of securely protected powers not subject to abuse by the

central government. This Is only a suggestion, however, for

the whole question of the attributes and consequences of

state sovereignty was left to be determined when the occa-

sion for their exercise should arise. And the necessity for

resorting to the concomitant rights of state sovereignty de-

pended upon adequate protection to minorities within the

Southern Confederacy. Just as In the old Union, so here,

this minority protection might be guaranteed through the

maintenance of constitutional limitations, the establishment

of a concurrent voice in the central government, or a broad

application of the principle of local self-government. To
these problems the framers of the Confederate Constitution

turned with more frankness of conviction and certainty of

purpose.

The Enforcement of Constitutional Guarantees

The last adopted source of Southern protection within

the old Union— reliance upon constitutional guarantees—
had failed largely for the lack of power in the hands of a

Southern minority to retain the constitutional limitations

originally imposed upon the Northern majority in control

of the government. To render this source of minority pro-

tection effective, the framers of the Confederate Constltu-

'^'Ibid., 888.
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tion, interested in protecting their own minorities, sought to

provide some remedy for the defects that had been disclosed

in the old Union. There, as we have seen, difficulties had

arisen both from the power of the majority to expand na-

tional functions indefinitely through the door of implied

powers without ever resorting to the constitutional amending

process, and from the impotence of the minority to initiate

constitutional amendments questioning the constitutionality

of "assumed" powers exercised by the national government/^

In providing a remedy for these defects, the Confederate

fathers began by imposing the same general principles of

constitutional limitations upon national activities as had ex-

isted in the old Union under the Federal Constitution. The
central government was given only the delegated^ powers

enumerated in the Constitution, to which new powers might

be added only by constitutional amendments requiring for

their ratification an extra-majority vote of the member states.

To be sure there were to be implied powers; but it is sur-

prising to find the old "necessary and proper" clause incor-

porated verbatim into the new Constitution. This was done

doubtless in the confidence that its construction, now wholly

in the hands of Southern judges, would be confined to jus-

tify only those implied powers without which the delegated

powers would be useless. Nevertheless, the possibility of

destroying constitutional limitations through the expansion

of implied powers led the separate Southern states, as possi-

ble future minorities, to seek further protection.

The proposal that a single state might remain in the Con-

federacy and still refuse to obey national laws did not meet

with approval in the Montgomery Convention. This pro-

posal was rejected by the drafting committee of the perma-

nent Constitution ;
** and during the subsequent debates in

*'' Cf. supra., pp. 130-141. tution," Southern Historical Association,

^ T. R. R. Cobb Notes. A. H. Hull, Publications, IX, 290.

"The Making of the Confederate Consti-
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the convention, B. H. Hill introduced for adoption a defi-

nite constitutional provision that "No State, while remain-

ing a member of this Confederation, shall nullify or refuse

to obey this Constitution, or any law passed by the Congress

of the Confederate States." *^ This position is not surpris-

ing, however; for not even Calhoun had maintained that a

single state might remain in the Union and refuse to obey

national laws, though his theory was sometimes misinter-

preted in this light.

Two other interesting suggestions to provide greater

security for minorities through the maintenance of consti-

tutional limitations were presented to the Montgomery Con-

vention. One, the proposal of W. W. Boyce of South Caro-

lina, offered this solution: "That while a State remains in

the Confederacy, the decisions of the Supreme Court of the

Confederate States on constitutional questions shall be con-

clusive in all cases capable of decision by legal process. That

in such cases as do not admit of decision by legal process, a

convention of all the States shall be assembled, in which con-

vention the decision of the majority of the States shall be

conclusive, subject only to the right of secession of the State

or States dissatisfied." *^ Of course the advantages to minori-

ties in this provision depended in the first instance upon an

interpretation of "cases capable of decision by legal proc-

ess." But once having defined legal questions, as contrasted

with political questions, the proposition did guarantee to

minorities greater solemnity of procedure and better oppor-

tunity for expression of minority opinion in the final deter-

mination of political questions.

The other suggestion came from B. H. Hill of Georgia

and was stated in these terms: "Any State, by a convention

of the people of such State, shall have the right to demand

** Journal of the Confederate Congress, I, 876. The proposal was not adopted.

Senate Document 234, 58 Cong., 2 sess., ^ Ibid., 873.
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an issue to try the constitutionality of any law of the Con-

gress of the Confederate States. Such issue shall be tried in

a manner to be prescribed by Congress, by a court to be com-

posed of the judges of the Supreme Court of the Confeder-

ate States, and of the chief justice of the State demanding

the issue." The decision of this special court was to be

final.*'" Though offering some additional protection to mi-

norities, neither this proposal nor the one suggested by

W. W. Boyce received favor from the Convention.

Thirty years earlier, John C. Calhoun had attempted to

meet this difficulty of enforcing constitutional limitations

against the unwarranted expansion of implied powers by

giving to the minority the power of initiating constitutional

amendments involving the exercise of doubtful powers.

Though the South had rejected this theory as out of har-

mony with its means of protection in the thirties and de-

structive of its reliance upon the slavery clauses of the

Constitution in the fifties, the Montgomery Convention now
adopted the principle, in part at least, by giving to any three

states in the Confederacy the power to call a Southern con-

vention for the consideration of constitutional amendments.

The exact wording of this interesting revision of the old

Federal amending clause is as follows: "Upon the demand
of any three States, legally assembled in their conventions,

the Congress shall summon a convention of all the States, to

take into consideration such amendments to the Constitu-

tion as the said States shall concur in suggesting at the time

when the said demand is made; and should any of the pro-

posed amendments to the Constitution be agreed on by the

said convention—: voting by States— and the same be rati-

fied by the legislatures of two-thirds of the several States,

or by conventions in two-thirds thereof— as the one or the

other mode of ratification may be proposed by the general

*< Ibid., 877.
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convention— they shall thenceforward form a part of this

Constitution." *^

While this provision did not go so far as Calhoun had

suggested, the power granted to a minority of three states

to initiate the amending process— both by demanding the

call of a constitutional convention and by formulating the

only amendments to be considered in that convention— was,

nevertheless, a powerful weapon of protection not found in

the old Federal Constitution, and one that was considered

adequate for securing to minorities the maintenance of con-

stitutional limitations.

The best explanation of this provision is found in an

address on the Confederate Constitution by Robert H.
Smith of Alabama. In the absence of an adequate account

of the proceedings in the Montgomery Convention, this

valuable discourse composing twenty-four finely printed

pamphlet pages is decidedly the most exhaustive and au-

thoritative source of information on the proper interpre-

tation to be given the new clauses in the Confederate Con-

stitution. On the amending clause in question, this address

contains the following comment: "The restrictions thrown

around amendments to the organic law by the Constitution

of the United States proved to be a practical negation of

the power to alter the instrument. Discontent, however loud

or well founded, was sure to receive no heed in advance

from two-thirds of both Houses of Congress, or from two-

thirds of the Legislatures of the several States; and, with-

out a concurrence of such, no body could be assembled even

to consider the complaints of members of the Union. Hence,

restlessness when once created, could not be allayed, and a

wound once inflicted on the body of a State never healed,

but festered into a chronic and incurable complaint. The

^^ Confederate Constitution, Art. V. All Journal of the Confederate Congress, Sen-

quotations from the Confederate Consti- ate Document 234, 58 Cong., 2 sess., I,

tution are taken from the draft in the 909-923.
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substituted provision imparts a wholesome flexibility to our

Constitution and, at the same time, assures us against an

assembling of the States for light or transient causes, or

hopeless purposes, and the consultative body, when con-

vened, will be confined to action on propositions put forth

by three States." *'

The Application of the Concurrent Voice

The principle of the concurrent voice in law-making and

law-enforcement presented the same possibilities of appli-

cation in the Confederate Constitution as in the Federal

Constitution. Some changes had been made in the check-and-

balance principle; but the structural organization of the

three departments, with each possessing powers of restraint

upon the other two, remained largely as in the American

Union. There were three innovations in procedure, how-

ever, which provided additional effective minority checks

upon the process of law-making. In the first place. Congress,

though given the power to tax exports, could do so 09ly "by

a vote of two-thirds of both Houses." Secondly, the admis-

sion of new states into the Union required an extra-majority

vote, for the constitution specified that "Other States may
be admitted into this Confederacy by a vote of two-thirds

of the whole House of Representatives and two-thirds of

the Senate, the Senate voting by States." Finally and mdst

important, there existed a minority check upon national ap-

propriations set forth in the constitutional requirement that

"Congress shall appropriate no money from the treasury

except by a vote of two-thirds of both Houses, taken by yeas

and nays." ^° Each of these three innovations gave a mi-

nority of over one-third a positive check upon action by the

'" Address to the People of Alabama, ^ Confederate Constitution, Art. I. sec. o,

March 30, i860. R. H. Smith, Address cl. 6; Art. IV, sec. 3, cl. i; Art. I, sec. q,

on the Constitution, pamphlet, 14-15. Smith cl. 9. There were exceptions to the two-

was a member of the Montgomery Con- thirds vote for appropriations,

vention from Alabama. ^
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Confederate Congress, whenever the subjects named were

Involved in legislative consideration.

The Principle of Local Self-Government

By far the greatest efforts for minority protection within

the Southern Confederacy were directed to a broad appli-

cation of the principle of local self-government. In the Con-

federate Constitution, as in the old Federal instrument, this

application was expressed in terms of state rights. And state

rights, rather than state sovereignty, was the issue openly

exhausted in all of its ramifications and publicly supported

with every opportunity of its application.

The constitutional provisions insuring a greater degree

of local autonomy than existed in the old Federal Union

were of two classes : those further restricting the activities

of the central government, and those further expanding the

reserved powers of the states. The provisions of the first

class might well be surmised from the Southern defense of

local autonomy in the old Federal Union. The vigorous

attacks there ineffectively directed against the "general wel-

fare" clauses were now effectively concluded by the exclu-

sion of both these clauses from the terms of the Confeder-

ate Constitution. The phrase "promote the general welfare"

was stricken from the preamble, and the power of the old

Federal Congress "To lay and collect Taxes, Duties, Im-

posts and Excises, to pay the Debts and provide for the com-

mon Defence and general Welfare of the United States"

became for the new Confederate Congress the power "To
lay and collect taxes, duties, imposts, and excises, for revenue

necessary to pay the debts, provide for the common defence,

and carry on the government of the Confederate States." ^^

Internal improvements and national bounties were also

now effectively restricted, where not prohibited entirely. In

" Art. I, sec. 8, cl. i, both Constitutions.
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the Montgomery Convention this fight for restriction or

prohibition was led by Robert Toombs of Georgia and by

R. B. Rhett of South CaroHna. The success of these men
may be measured by the clauses of the first Article of the

new Constitution additional to those found In the first Arti-

cle of the old Constitution. To the old congressional power
over commerce was now added this important restriction:

"but neither this, nor any other clause contained In this con-

stitution, shall ever be construed to delegate the power to

Congress to appropriate money for any internal Improve-

ment Intended to facilitate commerce; except for the pur-

pose of furnishing lights, beacons and buoys, and other aids

to navigation upon the coasts, and the Improvement of har-

bors and the removing of obstructions In river navigation,

S In all which cases, such duties shall be laid on the navigation

facilitated thereby, as may seem necessary to pay the costs

and expenses thereof." ^^ And to the old taxing-power was
added the new restriction that "no bounties shall be granted

from the treasury; nor shall any duties or taxes on impor-

tations from foreign nations be laid to promote or foster any

branch of Industry." ^^

How accurately these provisions reflected Southern politi-

cal thought in the old Union may be gathered from the ex-

planation given by Robert H. Smith In the address already

noted : "Holding steadily in view the principle that the great

object of the Federal Government Is to perform national

functions and not to aggrandize or depress sectional, or

™ Confederate Constitution, Art. I, sec. 8, justly." Speech in the Senate, May 25,

cl. 3. Robert Toombs who had devoted 1858. Congressional Globe, 35 Cong., i

a large part of his congressional career sess., 2384. On this point, see Jefferson

in the old Union to restrictions on appro- Davis, speech in the Senate, March i,

priations, once declared: "as a funda- 1851. Appendix to the Congressional Globe,

mental principle of human justice, I will 31 Cong., 2 sess., 338-341; and Alexander
apportion all the burdens of the Govern- H. Stephens, speech at Atlanta, Geor^a,
ment on the persons who get the benefits, March 21, 1861. Henry Cleveland, ed.,

as exactly and equally as I can. Though Stephens in Public and Private with

it be imperfect, if I am legislating to Letters and Speeches, 719-720.

that point I am legislating justly; and if " Confederate Constitution, Art. I, sec. 8,

I depart from it I am legislating un- cl. i.
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local, or Individual interests, and adhering to and enforcing

the doctrine that a people should be left to pursue and de-

velope their individual thrift without direct aids or draw-

backs from Government, and that internal improvements

are best judged of, and more wisely and economically di-

rected by the localities desiring them, even when they legiti-

mately come within the scope of Federal action, and know-

ing that, as the regulation of commerce was one of the chief

objects of creating the Government, and that under this

power lurked danger of sectional legislation and lavish ex-

penditure, the Constitution denies to Congress the right to

make appropriations for any internal improvement, even

though Intended to facilitate commerce, except for the pur-

pose of furnishing lights, beacons, buoys and other aids to

navigation upon the coasts, and the Improvement of harbors

and the removing of obstructions in river navigation; and

the cost and expenses of even these objects must be paid by

duties levied on the navigation facilitated." Through this

process, added Smith, fruitful sources of discord are cut off

"by abolishing the hot-house system of Imparting artificial

heat and growth to chosen localities, at the expense of oth-

ers, through bounties, navigation and tariff and Internal im-

provement laws." ^*

Slight variations In the phraseology of the powers of the

Confederate Congress, as contrasted with those of the Fed-

eral Congress, established further limitations upon the legis-

lative branch of the new government. Whereas, the Fed-

eral Congress had possessed "all legislative Powers herein

granted," the Confederate Congress was given "all legis-

lative powers herein delegated." And whereas the Ameri-

can Congress had been granted power "to establish Post

Offices and post Roads," the Southern Congress was dele-

gated power "to establish post-offices and post-routes." ^^

" R. H. Smith, Address on the Constitu- ^^ Art. I, sec. i; Art. I, sec. 8, cl. 7, both

tion, pamphlet, 11-12. Constitutions.
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Thus, In the former Union, Congress had the authority to

build roads under its power to transmit the mails, but In the

Confederacy, Congress might only designate the routes over

which mail was to be carried.

The Confederate judiciary was also subject to limitations

not imposed upon the judicial department of the old na-

tional government; for the framers of the Confederate Con-

stitution, in keeping with Southern demands for judicial

restrictions In the old Union, refused to extend jurisdiction

to the Confederate Courts in cases "between Citizens of

different States." ^^ The fathers did not go so far, however,

as to prevent appeals from the state courts to the Supreme

Court of the Confederacy. In the Texas Convention, Hays
had introduced the following resolution against such ap-

peals: "Whereas the enlargement of the powers of the

federal judiciary of the late United States, so as to embrace

matters purely local and properly within the cognizance of

the State tribunals, was a gross abuse of the federal system,

Resolved . . . that the jurisdiction of the federal courts

of the Confederate States shall be so defined and restricted

by law as to avoid a repetition of such abuses; and more

especially . . . that said courts should not be permitted to

exercise appellate jurisdiction over the State courts in any

case whatever." ^^

The substance of this resolution was considered by the

framers of the Confederate Constitution, with closely di-

vided opinions. In the drafting committee, R. W. Walker

of Alabama had Introduced an amendment "denying to the

Supreme Court appellate jurisdiction over the State Courts,"

but the motion had been lost there. ^® The Issue was raised

again on the floor of the Convention when, on March 7,

C. G. Memminger of South Carolina proposed that the

^ Art. Ill, sec. 2, cl. i, both Constitutions. Making of the Confederate Constitution,"

" Journal of the Texas Convention of Southern Historical Association, Publica-

1861, 194. tions, IX, 289-290.

=» T. R. R. Cobb Notes. A. H. Hull, "The
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"appellate jurisdiction of the Supreme Court shall not ex-

tend to any case which shall have been adjudged in any court

of a State." ^^ On the final vote, which was cast by states,

this amendment was lost only through a tie, although twenty-

three of the forty-two individual members voting were for

its adoption, ^°

Other constitutional innovations from the old federal dis-

tribution of powers expressly broadened the sphere of state

rights. Whereas, under the Federal Constitution, no state

without the consent of Congress was permitted to lay a duty

on tonnage, the Confederate Constitution permitted the tax

"on sea-going vessels, for the improvement of its rivers and

harbors navigated by the said vessels." ®^ The Southern

Constitution makes exception to the prohibition on inter-

state contracts found in the National Constitution; for the

Confederate Constitution provides that "when any river

divides or flows through two or more States, they may enter

into compacts with each other to improve the navigation

thereof." ''

A further enlargement of the sphere of state rights gave

to the member states of the Confederacy a certain concur-

rent power of impeachment of its national officers; for, un-

der the Confederate Constitution, the lower House of Con-

gress did not possess the sole power of impeachment as did

its counterpart in the Federal Union. Instead, the Confed-

erate Constitution provides that "any judicial or other Fed-

eral officer, resident and acting solely within the limits of

any State, may be impeached by a vote of two-thirds of both

branches of the Legislature thereof." ^^ In explaining this

provision, Robert H. Smith asserted that the conduct of a

^ Journal of the Confederate Congress, federate Constitution," in Studies in South-

Senate Document 234, 58 Cong., 2 sess., em History and Politics, pp. 107-133.

I, 880. * Art. I, sec. 10, cl. 3, both Constitutions.

** For the future history of this dispute in *^ Ibid.

the Confederacy, see, S. D. Brummer, *^ Confederate Constitution, Art. I, sec. 2,

"The Judicial Interpretation of the Con- cl. 5.
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Federal officer acting wholly within a state could not be

expected to fall under the observation of the nation at large.

He likened this impeachment power to an inquest of a grand

jury given to the states, which, he maintained, helped to pre-

vent inferior judicial officers from becoming so independent

of state and national authority as was likely under the United

States Constitution.^*

Furthermore, it should be noted that, under certain con-

ditions, the states were now permitted to lay a tax on ton-

nage nor were they any longer prohibited from emitting bills

of credit as in the Federal Union.^® Through these additions

to the reserved powers of the states, together with the added

restrictions upon the sphere of the central government, the

principle of local autonomy was presumably so thoroughly

imbedded in the provisions of the Confederate Constitution

as to guarantee adequate protection to minorities.

Negro Slavery : Recognition, Regulation, Protection

"This was the immediate cause of the late rupture and

present revolution," declared Alexander H. Stephens of

negro slavery in 1861. "Jefferson in his forecast, had an-

ticipated this, as the 'rock upon which the old Union would
split.' He was right. What was conjecture with him, is now
a realized fact." ®® The dominating place of the institution

of negro slavery in the sectional controversy that finally led

to the stroke for Southern independence may be determined

from the importance attached to the recognition, control,

and protection accorded this institution in the Southern Con-

federacy. If negro slavery were only a means to Southern

independence, as was sometimes contended, then it would

not matter to the South what became of the means when the

** R. H. Smith, Address on the Constitu- in the Confederacy.

tion, pamphlet, 21. "^ Speech at Savannah, Georgia, March 21,

*" Art. I, sec. 10, both Constitutions. For 1861. Henry Cleveland, ed., Stephens in

the subsequent application of local self- Public and Private with Letters and

government, see F. L. Owsley, State Rights Speeches, 721.
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end was attained. But If adequate protection to negro slav-

ery as the "peculiar" institution of the Southern states was

the end of a political philosophy that had finally produced a

justification for independence, then it was of prime impor-

tance to guarantee, through the provisions of the Confed-

erate Constitution, that this institution should be unques-

tionably recognized, definitely controlled, and adequately

protected.

The recognition of negro slavery in the Southern Confed-

eracy was insured from the Southern reaction to the negro

in the secession conventions of the several states. In the

Alabama Convention, for instance, G. T. Yelverton, who
considered slavery as a social, moral, and political blessing,

demanded open recognition of the institution in these terms

:

"This question of Slavery is the rock upon which the Old

Government split : it is the cause of secession. Let us leave

it no longer doubtful, nor in a condition to bring our New
Government into new troubles." " In its declaration of the

causes of secession, the Texas Convention attacked the

Northern section for proclaiming the equality of all men
regardless of race or color: "We hold as undeniable truths

that the governments of the various States, and of the Con-

federacy itself, were established exclusively by the white

race, for themselves, and their posterity; that the African

race had no agency in their establishment; that they were

rightfully held and regarded as an inferior and dependent

race, and in that condition only could their existence in this

country be rendered beneficial or tolerable." ®^

Apparently the framers of the Confederate Constitution

assumed the existence of negro slavery; for, in the Mont-

gomery Convention, D. F. Kenner from Louisana spoke of

*' W. R. Smith, Debates of the Alabama from Mississippi, Address to the Georgia

Convention of iS6i, 229. Legislature, December 17, i860. Journal
^ Journal of the Texas Convention of 1861, of the Mississippi Convention of 1861,

64. For one of the strongest statements on 202-207.

this point, see W. L. Harris, commissioner
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"impairing the right of property in negro slaves" ; Thomas
N. Waul from Texas, of the "importation of negroes born

in Africa"; and W. P. Miles from South Carolina, of "the

right of property in slaves of the African race." ^^ The ter-

minology of the instrument which these men produced itself

affirmed unquestionable recognition of the institution; for,

whereas, the Federal Constitution had omitted the express

term slavery entirely, the Confederate Constitution used the

word repeatedly. Representation and direct taxes were

based on three-fifths of all slaves; no slave or other person

escaping might be discharged from service ; citizens may go

into other states with their slaves and other property. Nor
was the fact that the slave was also a negro omitted from

the terminology of the Confederate Constitution, for the in-

stitution of negro slavery was to be recognized in the terri-

tories; property in negro slaves was not to be impaired; and

the importation of negroes of the African race was to be

prohibited.^"

The recognition of a racial problem in the South had also

been brought to light in the discussions at Montgomery con-

cerning the relation between suffrage and citizenship. In

attempting to define citizenship in the Confederacy, one of

the "fathers" during the debates suggested "every free white

citizen of any one of the Confederate States" ; another

wished to limit the rights of citizenship to free white citi-

zens; and a third would exclude from citizenship any "per-

son^ having one-eighth or more of African blood in their

veins." ^^ Though the question of determining citizenship

in the Confederacy was left to the separate states, the Con-

^ Journal of the Confederate Congress, T. R. R. Cobb's Notes. A. H. Hull, "The
Senate Document 234, 58 Cong., 2 sess., I, Making of the Confederate Constitution,"

874, 869, 883.- Southern Historical Association, Publica-

"Confederate Constitution: Art. I, sec. 9, tions, IX, 291.

els. 1, 4, sec. 2, cl. 3; Art. IV, sec. 2, "Remarks of C. G. Memminger, T. R. R.

cl. 3, sec. 3, cl. 3. "Where the old Consti- Cobb, and B. H. Hill. Journal of the Con-

tution by 'other persons' meant slaves, the federate Congress, Senate Document 234,

new Constitution boldly called them slaves." 58 Cong., 2 sess., I, 859, 860, 867.
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stitution did provide that no person should exercise the right

to vote for any officer, state or federal, who was not a citizen

of the state in which he voted/^ Robert H. Smith explained

that "as the institutions we were about to establish were for

our own citizens, it was wisely determined that none but such

should exercise the highest political right ever given to a

people." "

The place of the negro in the Southern Confederacy, as

recognized in the Confederate Constitution, was most effec-

tively described by Alexander H. Stephens in his famous

"Cornerstone Speech" delivered at Savannah, Georgia,

March 21, 1861: "The new constitution has put at rest,

forever, all the agitating questions relating to our peculiar

institution— African slavery as it exists amongst us— the

proper status of the negro in our form of civilization." The
old Constitution, he said, "rested upon the assumption of

the equality of races. This was an error, it was a sandy

foundation, and the government built upon it fell when the

'storm came and the wind blew.' Our new government is

founded upon exactly the opposite idea ; its foundations are

laid, its corner-stone rests upon the great truth, that the

negro is not equal to the white man ; that slavery— subordi-

nation to the superior race— is his natural and normal

condition." ^*

After elaborating this thesis, Stephens then continued:

"May we not, therefore, look with confidence to the ultimate

universal acknowledgement of the truths upon which our

system rests? It is the first government ever instituted upon

the principles in strict conformity to nature, and the ordi-

nation of Providence, in furnishing the materials of human

society. Many governments have been founded upon the

principle of the subordination and serfdom of certain classes

'- Confederate Constitution: Art. I, sec. 2,
'^^ Henry Cleveland, ed., Stephens in Public

cl. I. and Private, with Letters and Speeches,

" R. H. Smith, Address on the Constitu- 721.

tion, pamphlet, 15.
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of the same race ; such were and are In violation of the laws

of nature. Our system commits no such violation of nature's

laws. With us, all of the white race, however high or low,

rich or poor, are equal in the eye of the law. Not so with the

negro. Subordination is his place. . . . The architect, In

the construction of buildings, lays the foundation with the

proper material— the granite ; then comes the brick or the

marble. The substratum of our society Is made of material

fitted by nature for It, and by experience we know, that it is

best, not only for the superior, but for the inferior race, that

It should be so. . . . This stone which was rejected by the

first builders 'is become the chief of the corner'— the real

'cornerstone' —: in our new edifice."
''^

Having recognized openly the institution of negro slav-

ery, the framers of the Confederate Constitution were con-

fronted with the more puzzling problem of determining upon

a definite policy of controlling the slave-trade with the out-

side world. Upon this issue, the South was divided Into at

least two schools of thought : the constitutional prohibition-

ists and the congressional restrictionists. For the first school,

Henry L. Benning contended in the Virginia Convention that

there was no danger of reopening the slave-trade, for Geor-

gia, along with two or three other states, had already de-

clared unanimously against it.^® For the second school, the

Charleston Mercury was quoted as contending that the slave-

trade "Is a matter of policy, and not of principle, to be de-

cided now and hereafter, from sound views of the necessity

and safety of our people. We think It a proper subject for

legislation," "

In the Montgomery Convention these two views received

further support. Thomas N. Waul of Texas introduced a

constitutional amendment that the "Importation of negroes

"• Ibid., y22-723. " As quoted in Substance of Speech of
" Addresses of Hon. Fulton Anderson, S. McD. Moore in the Virginia Convert'

Hon. Henry L. Benning and Hon. John S. Hon, February 24, 1861, pamphlet, 24.

Preston, pamphlet, 40-41.
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born in Africa is hereby forbidden; and Congress is required

to pass such laws as shall effectually prevent the same."

W. S. Barry of Mississippi would further extend this prin-

ciple of restriction by incorporating a provision that the

"importation of slaves from the slaveholding States of the

United States of America is hereby forbidden." '*

But James Chesnut, Jr., and R. B. Rhett, both of South

Carolina, stood for congressional discretion. The former

would allow Congress "to prohibit the importation of

African negroes and slaves from any foreign country" ; the

latter would extend this application by permitting Congress

to prohibit at its discretion "the importation of slaves,

coolies, or persons held to service or labor into the Con-

federate States and their Territories, from any places

beyond the limits thereof." ^^

During this division in the Convention upon the issue,

T. R. R. Cobb wrote home to his wife: "Stephens and

Toombs are both for leaving the door open. Wright goes

with them and Hill also we fear. Kenan goes with us and

this gives Howell, Bartow, NIsbet and myself a majority

in our Delegation. . . . Confidentially and to be kept a

secret from the public, Mr. Davis is opposed to us on this

point also and wants to keep the door open. The Mississippi

Delegation are wax in his hands. ... I am much afraid of

the result." ^°

The constitutional provisions finally adopted represented

a compromise between the two views. The slave-trade with

foreign countries was prohibited by the Constitution in these

terms: "The importation of negroes of the African race,

from any foreign country other than the slave-holding States

or Territories of the United States of America, is hereby

forbidden; and Congress Is required to pass such laws as

shall effectually prevent the same." But the slave-trade with

''^ Journal of tJie Confederate Congress, ^^ A. H. Hull, "The Making of the Con-

Senate Document 234, 58 Cong., 2 sess., federate Constitution," Southern Histori-

I, 869. cal Association, Publications, IX, 284-285.
'^ Ibid., 868.
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the states of the old Union was left to congressional dis-

cretion under the provision that "Congress shall also have

power to prohibit the introduction of slaves from any State

not a member of, or Territory not belonging to, this Con-

federacy." ®^

In justifying the first of these provisions, Robert H. Smith

maintained that "whether regarded as an economical ques-

tion, or one of merely political policy, or looked at in the

light of duty to our own civilized negroes, the propriety of

writing in the Constitution a prohibition against the trade,

is to my mind clear." Since the late Union was dissolved

"chiefly because of the negro quarrel," declared Smith, it is

to be commended "that the strife has been put to rest for-

ever" by a prohibition in the Constitution.®^

The justification for the second of these measures was
discussed at length in the Alabama Convention where it was

thought that the greatest advantage to be derived from con-

gressional discretion as applied to the states of the old Union
lay in the pressure that might thus be exercised to force some

of those states into the Confederacy.^^ Though in the rati-

fying conventions, exponents of both views objected to the

compromise,^* the provisions were generally accepted as a

definite and satisfactory policy for controlling negro slavery

in the Southern Confederacy.

More important than open recognition or certainty of

control were the constitutional provisions protecting the in-

stitution of negro slavery.* One such method of protection

proposed was that of creating a Confederacy of slave-states

only. Measures directed to this end had been introduced into

several of the state conventions; and the idea was further

considered at Montgomery^ where it became a twofold

issue: "Shall we admit only slave-states ijito the Union?"

^1 Confederate Constitution, Art. I, sec. 9,
"^ W. R. Smith, Debate's hf the Alabama

els. I, 2. Convention of 1861, 228, et seq.

'^ R. H. Smith, Address on the Constitu- ** See Journal of the South Carolina Con-

tion, pamphlet, 18, 19. ~-^ vention of i86o-i-s. 207, 214-215, 249.
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and "Shall we require all states within the Confederacy to

retain negro slavery?" On the first issue, the drafting com-

mittee of the permanent constitution had answered in the

negative, ^^ But to the contrary, W. P. Miles of South Caro-

lina proposed in the Convention that "no State shall be ad-

mitted which, by its constitution or laws, denies the right

of property in slaves of the African race, or does not fully

protect such property by legal enactment." ^® This proposi-

tion was supported by John Perkins of Louisiana who moved
"that no nonslaveholding State shall be admitted into the

Confederacy," and by T. R. R. Cobb of Georgia, who of-

fered as an amendment that "no State shall be admitted

which, by its constitution or laws, denies the right of prop-

erty in negro slaves, or the right of the master to recapture

his slave." "

On the second of these issues, Duncan F. Kenner of Louisi-

ana moved that no state shall "pass any law impairing the

right of property in negro slaves"; whereupon R. B. Rhett

offered as an additional proposal: "Nor shall any State re-

main in this Confederacy which does not authorize the insti-

tution of slavery within its limits." ®^ Still others would meet

this issue through the principle of unanimous consent. W. P.

Harris of Mississippi moved that "no nonslaveholding State

shall be admitted except by the consent of all the States

expressed through their legislatures" ; and W. S. Barry from

the same state proposed that no "one of the Confederate

States in which African slavery exists shall abolish it with-

out the consent of all the slaveholding States." ^^

Despite this large number of proposed amendments look-

ing to the formation of a Confederacy of slave-states only,

the Montgomery Convention did not finally exclude free

85 A. H. Hull, "The Making of the Con- I, 883.

federate Constitution," Southern Historical " Ibid., 884, 885.

Association, Publications, IX, 290. ^ Ibid., 874.
*' Journal of the Confederate Congress, ^ Ibid., 883, 893.

Senate Document 234, 58 Cong., 2 sess.,
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states from membership by any provision of the adopted

Constitution, Negro slavery was, nevertheless, adequately

protected both in the states and in the territories, by specific

constitutional provisions. Against the possibility of adverse

congressional legislation, the Constitution provided that no

"law denying or impa[i]ring the right of property in negro

slaves shall be passed." ^° Under the Constitution, citizens

of the several states possess "the right of transit and so-

journ in any State of this Confederacy, with their slaves and

other property; and the right of property in said slaves

shall not be thereby impaired." ^^

On the protection of slavery in the territories of the Con-

federacy, the Constitution specifies that in "all such territory,

the institution of negro slavery, as it now exists in the Con-

federate States, shall be recognized and protected by Con-

gress and by the territorial government: and the inhabi-

tants of the several Confederate States and Territories shall

have the right to take to such territory any slaves lawfully

held by them in any of the States or Territories of the Con-

federate States." ®^

And the institution of negro slavery was protected in both

states and territories by a revised fugitive slave provision in

the Constitution : "No slave or other person held to service

or labor in any State or Territory of the Confederate States,

under the laws thereof, escaping or lawfully carried into

another, shall, in consequence of any law or regulation

therein, be discharged from such service or labor : but shall

be delivered up on claim of the party to whom such slave

belongs, or to whom such service or labor may be due." ®^

Robert H. Smith, in reviewing the constitutional provi-

** Confederate Constitution, Art. I, sec. 9, to give Congress the specific power "to

cl. 4. legislate and provide governments for the
"^ Ibid., Art. IV, sec. 2, cl. i. inhabitants of all territory belonging to

"^ Confederate Constitution, Art. IV, sec. 3, the Confederate States, lying without the

cl. 3. Since Congress was required by limits of the several States." Art. IV, sec.

the Constitution to protect negro slavery 3, cl. 3.

in the territories, the framers were willing "' Ibid., Art. IV, sec. 2, cl. 3.
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sions concerning negro slavery, presented this brief sum-

mary: "We have now placed our domestic institution, and

secured its rights unmistakably, in the Constitution ; we have

sought by no euphony to hide its name— we have called our

negroes 'slaves,' and we have recognized and protected them

as persons and our rights to them as property." ^*

Reforms in the Central Government

The more constructive features of the Confederate Con-

stitution lie in the attempted improvements in the work of

the central government. The incorporation of these im-

provements, like that of other innovations in the new Con-

stitution, grew directly out of the Southern attack upon con-

ditions in the old Union. If the spoils of public ojffiice, the

extravagance of national expenditures, or the injustice of

sectional disbursements had precipitated the sectional con-

flict that led ultimately to a stroke for independence, then

the innovations now to be considered are the most impor-

tant in the Confederate Constitution ; for in them the South

would naturally be expected either to provide patronage and

luxury for its own disappointed politicians at the risk of

minority opposition within the Confederacy, or else, to pro-

hibit the evils of public spoils and extravagant expenditures

wherever possible, both for the protection of its own minori-

ties and for the permanence of the Southern Confederacy.

It is easy to see to which alternative the fathers of the

Constitution turned. The uses of the spoils of office devel-

oped in the old Union were restricted in the Southern Con-

federacy by seven distinct provisions in the Confederate

Constitution. To the old congressional power of establish-

** Robert H, Smith, Address on the Con- Virginia's Attitude towards Slavery and
stitution, pamphlet, 19. Perhaps sufficient Secession, Part II, pp. 15-237, entitled

evidence has already been introduced to "Virginia Did not Secede in order to Ex-

question the importance, if not the sin- tend Slavery into the Territories, or to

cerity, of these slavery sections of the Prevent Its Threatened Destruction within

Confederate Constitution. Further infor- Her Own Borders."

mation may be found in B. B. Munford,
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ing "uniform Laws on the subject of Bankruptcies through-

out the United States," the Confederate Constitution added:

"but no law of Congress shall discharge any debt contracted

before the passage of the same." ^^ In order to prohibit the

evils of riders attached to appropriation bills, the Consti-

tution further required that "every law, or resolution hav-

ing the force of law, shall relate to but one subject, and that

shall be expressed in the title." ^^ The President's power
of appointment was curtailed by the constitutional require-

ment that "no person rejected by the Senate shall be re-

appointed to the same office during their ensuing recess,"
"^

An Indefinite tenure of office was granted to all administra-

tive officials except heads of departments and diplomatic

officers by granting the President the power of removing

them only "when their services are unnecessary, or for dis-

honesty, incapacity, inefficiency, misconduct, or neglect of

duty; and when so removed, the removal shall be reported

to the Senate, together with the reasons therefor." ^^ In

the original draft of the permanent Constitution, the draft-

ing committee had granted these officers a definite four-

year term, unless otherwise provided by law; ^® but the Con-

vention, as Henry D. Capers later explained, substituted

such terms "as to secure the best of service from compe-

tent persons, and to inspire a sense of personal self-respect

by investing the employe with such security In his tenure

as would naturally provoke fidelity In the discharge of his

duty, while at the same time the government had the benefit

of his efficiency."
'°°

The three remaining constitutional restrictions upon the

°' Art. I, sec. 8, cl. 4. ure of the President." Ibid.

^ Art. I, sec. 9, cl. 20. '^ Journal of the Confederate Congress,
*' Art. II, sec. 2, cl. 4. Senate Document 234, 58 Cong., 2 sess.,

»8Art. II, sec. 2, cl. 3- The Constitution I, 856.

stated that the "principal officer in each ^"^ H. D. Capers, Life and Times of C. G.

of the executive departments, and all per- Memminger, 320. Capers was chief clerk

sons connected with the diplomatic service, and disbursing officer in the Treasury De-

may be removed from office at the pleas- partment of the Confederacy, 1861.
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spoils of public office concern the elections of senators, the

uses of the post office, and the term of the President. The
new provision for the election of Senators specified that

Senators shall be chosen by the state legislatures "at the

regular session next immediately preceding the commence-

ment of the term of service" ; whereas, under the old Con-

stitution, the time of choosing Senators was left to the dis-

cretion of Congress/"^ The constitutional provision that

"the expenses of the Post-office Department, after the first

day of March in the year of our Lord eighteen hundred and

sixty-three, shall be paid out of its own revenues" ^°^ was

inserted, so Robert H. Smith explained, not only for its eco-

nomic advantages, but also for its political implications; "for

it is manifest," said he, "that the much abused franking privi-

lege is thus cut up and that our mails will not be loaded with

the carriage, nor our treasury burdened with the printing

of the political trash, tending more to mislead than to en-

lighten the public mind." ^°^
J. L. M. Curry of Alabama

was another member of the Montgomery Convention who
considered the political motive a primary one in the adop-

tion of this provision ; for, as he later explained in his Civil

History of the Confederate States, "the franking privilege

is greatly abused, and during a presidential campaign both

parties send free tons of pamphlets under the flimsy and

deceptive pretense that they are public documents." It was

to correct these abuses, wrote Curry, that this provision was

inserted."*

In place of the old Federal constitutional provision that

the President "shall hold his Office during the Term of four

Years," the Southern Constitution offered an important re-

striction on spoils in requiring that the President and Vice-

President "shall hold their offices for the term of six years;

^'^* Art. I, sec. 4, cl. i, both Constitutions. stitution, pamphlet, 16.

^"2 Art. I, sec. 8, cl. 7.
"'

J. L. M. Curry, Civil History of the

"' Robert H. Smith, Address on the Con- Confederate States, 88.
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but the President shall not be re-eligible," ^°^ The value of

this contribution was explained after the Convention had

completed its work both by Alexander H. Stephens and by

J. L. M. Curry. Stephens told the people of Georgia that

this provision would "remove from the incumbent all temp-

tation to use his office or exert the powers confided to him
for any objects of personal ambition." He further declared

that under the one-term plan for president, the "only incen-

tive to that higher ambition which should move and actuate

one holding such high trusts in his hands, will be the good
of the people, the advancement, prosperity, happiness,

safety, honor, and true glory of the confederacy." ^"^ Curry

wrote after the war that the purpose of this provision was

to eliminate the evils of the old system wherein "the Presi-

dent is practically an appointee of irresponsible bodies of

men, and the triumph of a party is of more consequence than

the public welfare, and the patronage of a President is used

as spoils of office for rewarding partisans or silencing free

thought." "^

Extravagance in expenditures, like the spoils of public

office, was restricted in the Confederacy by specific consti-

tutional provisions. Article One, section nine, of the Con-

federate Constitution required that "all bills appropriating

money shall specify in federal currency the exact amount of

each appropriation and the purposes for which it is made."

To this clause was added the further provision that "Con-

gress shall grant no extra compensation to any public con-

tractor, officer, agent or servant, after such contract shall

have been made or such service rendered." ^"^ Payment of

claims against the Confederacy was constitutionally per-

missible only after the justice of these claims "shall have

been judicially declared by a tribunal for the investigation

"' Art. II, sec. i, cl. i, both Constitutions. Speeches, 720-721.
*"" Address at Savannah, Georgia, March ^"^

J. L. M. Curry, CitAI History of the

21, 1861. Henry Cleveland, ed., Stephens Confederate States, 74-75.

in Public and Private with Letters and "'Art. I, sec. 9, cl. 10.
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of claims against the government, which it is hereby made
the duty of Congress to establish." ^°^ And through the omis-

sion of the words general welfare from the taxing clause,

T. R. R. Cobb wrote that the power of Congress to tax "was

by the Confederate Constitution clearly and definitely re-

stricted to the payment of the public debt, the common de-

fense and the expenses of the Government." ^^°

Further checks upon profligacy in expenditures came

through increased executive leadership in appropriations;

for the Constitution required the President or the heads of

the departments to submit estimates to Congress and to ask

for appropriations there. Without this initiation from the

executive department. Congress, except in certain contin-

gencies, could appropriate money only by an extra-majority

vote.^" The President was also given the power to veto

items in appropriation bills, and in such cases as shall arise

from this power, "he shall, in signing the bill, designate the

appropriations disapproved; and shall return a copy of such

appropriations, with his objections, to the House in which

the bill shall have originated ; and the same proceeding shall

then be had as in case of other bills disapproved by the Presi-

dent." ^^^ This extended executive control over expenditures,

declared Stephens, was a part of the general plan of the new
Constitution to guard "not only the pockets of the people,

but also the public money, after it was taken from their

pockets." "^

Robert H. Smith explained the purpose of these provi-

sions at greater length by a comparison of the old system

with the new: "There is hardly a more flagrant abuse of

it's power, by the Congress of the United States than the

habitual practice of loading bills, which are necessary for

1°' Art. I, sec. 9, cl. 9. ^" Art. I, sec. 7, cl. 2.

">A. H. Hull, "The Making of the Con- "-Speech at Savannah, Georgia, March 21,

federate Constitution," Southern Historical i86i. Henry Cleveland, ed., Stephens in

Association, Publications, IX, 291-292. Public and Private with Letters and
"' Art. I, sec. 9, cl. 9. Speeches, 728.
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Governmental operations with reprehensible, not to say

venal dispositions of the public money, and which only ob-

tain favor by a system of combinations among members in-

terested in similar abuses upon the treasury. Bills necessary

for the support of the Government are loaded with items of

the most exceptionable character, and are thrown upon the

President at the close of the session, for his sanction, as the

only alternative for keeping the Government in motion.

. . . Hence the Convention of Confederate States wisely

determined that the Executive was the proper department

to know and call for the moneys necessary for the support

of Government, and that here the responsibility should rest.

. . . the chief Executive head of the country and his Cabi-

net should understand the pecuniary wants of the Confed-

eracy, and should be answerable for an economical adminis-

tration of public affairs, and at the same time should be

enabled and required to call for whatever sums may be

wanted to accomplish the purposes of Government." ^"

It was primarily in furtherance of this principle of check-

ing extravagant expenditures through executive leadership

that the provision was inserted in the Constitution specifying

that "Congress may, by law, grant to the principal officer

in each of the Executive Departments a seat upon the floor

of either House, with the privilege of discussing any meas-

ures appertaining to his department." ^^^ In defending this

provision, Alexander H. Stephens, who insisted upon its in-

corporation into the Constitution because he admired a simi-

lar feature in the British Government, spoke as follows

:

"Under the old constitution, a secretary of the treasury for

instance, had no opportunity, save by his annual reports, of

presenting any scheme or plan of finance or other matter.

He had no opportunity of explaining, expounding, inforcing,

or defending his views of policy; his only resort was through

"* R. H. Smith, Address on the Constitu- ^^^ Art. I, sec. 6, cl. 2.

tion, pamphlet, 7-8.
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the medium of an organ. In the British parliament, the pre-

mier brings in his budget and stands before the nation re-

sponsible for its every item. If it is indefensible, he falls

before the attacks upon it, as he ought to. This will now be

the case to a limited extent under our system." ^^®

How far the South succeeded in applying its political

philosophy of the Ante-Bellum Period to the provisions of

the Confederate Constitution, we had best leave to the words

of three leaders in this work of application at the Mont-

gomery Convention. Alexander H. Stephens declared that

all the changes from the old Federal Constitution "were

decidedly of a conservative character . . . such as in the

judgment of a majority of these States, the experience of

seventy years had shown were proper and necessary for the

harmonious working of the system." ^^^ Speaking from the

same approach, Howell Cobb maintained that the "depar-

tures from the provisions of that instrument have been sug-

gested by the experience of the past, and are intended to

guard against the evils and dangers which led to the disso-

lution of the late Union." "^
J. L. M. Curry, the third of

the "fathers" to be quoted, wrote even more to the point:

"The Constitution of the Confederate States, as the instru-

ment of government, is the most certain and decisive expres-

sion of the views and principles of those who formed it, and

is entitled to credence and acceptance as the most trustwor-

thy and authoritative exposition of the principles and pur-

poses of those who established the Confederate Govern-

ment." "'

i»8 Speech at Savannah, Georgia, March 21, II, 339.

1861. Henry Cleveland, ed., Stephens in '''^^ Journal of the South Carolina Conven-

Public and Private with Letters and tion of 1 860-1-2, 186.

Speeches, 720. ^^*
J. L. M. Curry, The Southern States of

"^ A. H. Stephens, War between the States, the American Union, 194.
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Higher law: 158-160; 199-200.

Hill, B. H.: sectionalism, 19; seces-

sion in the Confederacy, 230-231;

non-coercion in the Confederacy,

233; nullification in the Confeder-

acy, 236; Confederate Judiciary,

236-237; citizenship in the Con-

federacy, 247.

Hilliard, Henry W.: sectionalism, 20;

biographical sketch, 108 ; admis-

sion of California, 108 ; constitu-

tionalism, 130 and note.

Holmes, Isaac E. : on a Southern

party, 189.

Hooker, Charles E. : right of revolu-

tion, 197-198.

Hosmer, William: higher law, 158-

159-

House of Representatives: sectional

distribution of membership, 22;

resolutions on slavery, 142-143

;

reference, 155 note.

Hubard, E. W. : executive depart-

ment, 86, 92-93.

Huger, Daniel E. : benefits of Union

to South Carolina, 31.

Hunter, R. M. T.: dual executive

plan, 96; reorganization of the ju-

diciary, 98-99 ; right of secession,

214 note; non-coercion, 218-219;

references, 210 note, 218 note.

Impeachment: 244.

Implied powers: See general welfare

clauses, necessary and proper

clause.

Independence: See, Southern Inde-

pendence; Declaration of Inde-

pendence.

Individualism: Southern attitude to-

ward, 37-40.

Instruction of Senators: 56-57.

Internal Improvements: sectionalism

in, 19, 32; in the Southern states,

38-39 and notes; constitutional ob-

jections to, 61 ; in Confederate

Constitution, 240-242.

International Law concept of Union:

See Union, nature of the.

Interpretation of the Constitution:

34-76; 130-153. See Constitution.

Interstate contracts: 244.

Iredell, James: on individual liberty,

37; suits against states, 65; growth

of population, 176; reference, 82

note.
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Irrepressible conflict: 155-157.

Item-veto: 258.

Iverson, Alfred: sectionalism, 17;

right of revolution, 195, 198; con-

solidated republic, 226.

Jackson, Andrew: presidential poli-

cies, 86-87; non-coercion, 217 note;

reference, 189 note.

Jackson, James: judiciary, 63-64.

Jay, William: 14 note.

Jefferson, Thomas: the negro, 15-16;

sectionalism, 18; division of pow-

ers, 34, 35, 39; local self-govern-

ment, 34, 58 and note; individual-

ism, 38 and note; internal improve-

ments, 38, 61; amendment X, 41;

general welfare clauses, 45, 46-47;

necessary and proper clause, 49;

judiciary, 51-52, 61-62, 72, 74 and

note, 85 ; reduction of public offices,

60; Louisiana Purchase, 61 note;

national consolidation, 75-76; par-

ties, 114, 177; declaration of inde-

pendence, 196; Kentucky Resolu-

tions, 140, 201; slavery, 15-16, 245;

references, 37 note, 73 note, 83 note,

113 note; 132 note; 140.

Jenkins, Albert G. : reorganization of

executive, 96.

Johnson, Andrew : reorganization of

executive, 96; reorganization of

judiciary, 99.

Johnson, Cave: parties, 120 note.

Johnson, G. W. : secession and revo-

lution, 196.

Johnson, H. V. : new amendments,

166; reference, 13 note.

Johnson, Robert W. : slavery, 194.

Johnson, William: appointed to Su-

preme Court, 62.

Johnston, Samuel: instruction of sena-

tors, 57.

Jones, Joseph: constitutional am-

biguities, 42 note.

Judge, H. M. : slavery in territories,

155-

Judiciary, confederate: 236-237, 243-

244.

Judiciary, national : structure of, 23

;

sectional control, 61-62, 97; infe-

rior courts, 62-65; law and equity,

67 and note; appellate power over

state courts, 68-71, 163; relation to

other departments, 85 ; reorganiza-

tion of, 98-99 ; applications of con-

current voice in, 97-99 ;
position on

slavery, 145 ; Southern reliance

upon, 162; changes in sectional at-

titude, 162-163.

Judiciary Act of 1789: 64-65; 68-69;

163.

Kanaivha Valley Star: 17.

Kennedy, John P.: Southern inde-

pendence, 171-172.

Kenner, Duncan F. : slavery in the

Confederacy, 246-247, 252.

Kent, Joseph: veto power, 88.

Kentucky and the judiciary: 72.

Kentucky Legislature: Alien and

Sedition Acts, 55-56, 140, 201.

Kentucky Resolutions : First, 201 :

Second, 140.

Kettell, Thomas P.: 32 note.

Kimball, A.: secession in the Con-

federacy, 232.

Lamar, Lucius Q. C. : John Brown's

raid, 18 note; concurrent voice, 80

note; slavery in the territories, 154;

constitutionalism, 161 note; South-

ern independence, 193 note, 225

note ; reference, 230 note.

Lamar, Mirabeau B.: 183.

"Langdon": secession, 208 note.

"Law and equity": See judiciary,

national.

League of United Southerners: 188,

189.

Lee, Henry: 26.
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Legislative department: relation to

executive, 85-86; applications of

the concurrent voice, 99-112; extra-

majority vote, 99-101 ; bi-cameral-

ism, 101-102; sectional equilibrium,

104-112.

Legislatures, state: See state legis-

latures by states.

Liberty Party: 124.

Lieber, Francis: secessionists per se,

182 note.

Lincoln, Abraham: 12 note, 156-157,

192.

Local self-government: division of

powers, 34-41; sweeping clauses,

41-54; strict construction, 54-76; in

the Confederacy, 240-245.

Longstreet, A. B.: sectionalism, 8-9;

South as a minority, 27 ; the con-

current voice, 80-81; party, 112;

Texas, 183 note; Southern inde-

pendence, 192-193.

Louisiana Convention of 1861: 222,

223 note, 227, 231-232.

Louisiana Purchase: 61 note, 178.

Lowndes, Rawlins : South as a mi-

nority, 26 note, 175-176.

Lumpkin, John H.: secessionist per

se, 182; parties, 190 note.

Lumpkin, Wilson: Southern coopera-

tion, 186.

McCulloch V. Maryland: 49, 51, 71,

72.

McDufEe, George: 27 note, 37.

Mackay, Charles: 173 note.

McLean, Justice: Prigg Case, 145.

McQueens, Hugh: the negro, 12 note.

Macon, Nathaniel: constitutionalism,

76; parties, 114 note.

Madison, James: South as a minor-

ity, 26; division of powers, 36;

Amendment X, 41 ; welfare clauses,

43, 44, 45, 47; necessary and proper

clause, 50-51; executive patronage,

59-60; internal improvements, 61;

judiciary, 63 ; concurrent voice, 79

and note; checks and balances, 88;

bi-cameralism, 101-102; parties,

114; amending clause, 131; nulli-

fication, 138; charters of incorpora-

tion, 174; sweeping clauses, 177

note; compact theory, 209; non-

coercion, 216; references, 58 note,

83 note, 94, 113 note. See Madi-

son's Report of 1800.

Madison's Report of 1800 on the

Resolutions: preamble, 44; welfare

clauses, 43, 45, 47; common law,

66; implied powers, 134 note; ref-

erence, 54 note.

Marbury v. Madison: 62.

Marcy, William L. : parties, 119 note.

Marshall, John: necessary and proper

clause, 51 ; cases in law and equity,

67 note ; opinion in Cohens v. Vir-

ginia, 70; reference, 97.

Martin v. Hunter's Lessee: 69.

Mason, George: South as a minor-

ity, 26; judiciary, 63; council of

state, 94; commerce clause, 26,

100; sumptuary laws, 174; growth

of population, 175; non-coercion,

216; references, 11 note, 26 note,

44.

Mason, James M. : South as a mi-

nority, 25 ; Free Soil Convention,

121-122; slavery, 142, 193-194;

Missouri question, 178; Southern

independence, 193 note; right of

secession, 200; references, 58 note,

150 note.

Memminger, C. G. : Model of the

Confederacy, 223 note ; non-coer-

cion, 233; Confederate judiciarj^,

243-244; citizenship, 247; refer-

ence, 25 note.

Mercer, Charles F.: 168 note.

Mexico: acquisition of, 180 note.

Middleton, J. I.: secession in the Con-

federacy, 232.
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Miles, W. P.: slavery in the Con-

federacy, 247, 253.

Millson, Jno. S. : 214 note.

Minority: See South as a minority.

Mississippi Convention of 1861: 323.

Mississippi legislature: Southern co-

operation, 187; declaration of the

causes of secession, 193.

Mississippi River: control of, 100

note, 176 note.

Missouri Compromise: establishing

the sectional equilibrium, 104;

Southern defense of compromise

line, 106-107, 148 ; repudiation by

the South, 150 note; and the bal-

ance-of-power theory, 177-179 and

notes.

Missouri Legislature: Southern co-

operation, 187.

Mitchell, T. R.: 54 note.

Mitchell, Wra. L. : a secessionist per

se, 182.

Monroe, James: welfare clauses, 46

note; internal improvements, 61.

Montgomery Convention: organiza-

tion, 221. See Constitution, Con-

federate.

Moore, S. D. : 158 note.

Moore, S. McD.: secession in the

Confederacy, 232.

Murphj'-, Archibald D. : benefits of

Union, 31 note; internal improve-

ments, 38-39 and note; reference,

177 note.

Nashville Convention: constitutional-

ism, 147; slavery in the territories,

150; retaliation, 164; amending the

Constitution, 169 note; purpose of,

187.

National bank: See bank, national.

National Intelligencer: on the Mis-

souri dispute, 177.

Nationalism: 116-117.

Nature of the Union: See Union, na-

ture of.

Necessary and proper clause: 48-54,

235.

Negro: a factor in sectionalism, ri-

16; inferiority of, 11-12, 246; as

a political menace, 12-13; a crimi-

nal menace, 13-14; sectional dis-

tribution of, 14-15; in the Con-

federacy, 247-249. See slavery,

slave labor, slave trade, free

negroes.

Nelson, Judge: on slavery, 145.

New York Convention of 1788: on

resuming delegated powers, aia

and note.

Nicaragua: annexation of 180.

Nicholas, George: growth of popula-

tion, 175.

Niles, Hezekiah: 52, 177 note.

Noell, J. W. : reorganization of the

executive, 96.

Non-coercion: in the Union, 214-220;

in the Confederacy, 233-234.

North Carolina Convention of 1788:

on inferior courts of admiralty, 63.

North Carolina Convention of 1835:

negro suffrage, 12 note.

North Carolina Convention of 1861

:

secession in the Confederacy, 232.

North Carolina House of Commons:

resolutions on internal improve-

ments, 40 note; debate on the con-

gressional caucus, 85.

North Carolina Legislature: assump-

tion of state debts, 55. See North

Carolina House of Commons and

North Carolina Senate.

North Carolina Senate: internal im-

provements, 38.

Northern States: on the negro, 12-15;

fugitive slaves, 145, 163-164.

Nullification, in the Union: 136-141;

in the Confederacy, 235-236.

Occupation: a factor in sectionalism,

7-8.

Oppression: a source of Southern

political thought, 29-33.
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Outlaw, David: Whig party, 117

note.

Parties: See political parties.

Patronage: sectionalism in, 33; state

and national compared, 59-60;

committee report on, 74-75 and

note; results of Southern desire

for, 92-93 and note.

Patton, John M. : checks and bal-

ances, 88.

Peace Convention of 186 1: 11.

Pearce, James A.: 135 note.

Pensions: sectional distribution of,

32-

Perkins, John: Confederacy of slave

states only, 252.

Perry, Benj. F. : sectionalism, 9; pat-

ronage, 93 note; slavery in the

District of Columbia, 144; Southern

control of the government, 181.

Phelps, Henry C. : Texas as a nu-

cleus of a Confederacy, 183.

Pike, Albert: the business partnership

or compact theory of Union, 209

;

right of secession, 211; Confeder-

ate Constitution, 221-222; refer-

ences, 167 note, 205.

Pinckney, Charles: sectionalism, 8;

assumption of state debts, 174; ref-

erences, 16 note, 58 note, 83 note,

178 note.

Pinckney, C. C. : South as a minority,

36.

Pinckney, Maria: South as a minor-

ity, 27.

"Platform of the South": on slavery

in the territories, 149.

Plumer, William, Jr.: sectional equi-

librium, 105 note; Missouri dis-

pute, 178 note, 18 note.

Plummer of Warren County, North

Carolina: presidential electors, 179

note.

Political parties: Federalists and Re-

publicans, 48 ;
geographical par-

ties, 113-114, 119-125; applications

of the concurrent voice, 112-126;

ideal divisions, 115-116; alignment

in the elections of 1840, 1844, 1848,

117-119; alignment in Tennessee

and in Richmond, Va., 120 note;

reorganization of, 122-125; minor

parties, 124 and note; organization

of the Republican Party, 124-125;

Southern party proposed, 189; See

individual parties by name.

Polk, James K.: veto power, 90-91;

election of 1848, 118.

Pollard, Edward A.: political par-

ties, 117; balance-of-power theory,

172.

Population: sectional distribution, 21-

22; sectional growth estimated,

174-177.

Porter, W. D. : state sovereignty,

205 ; compact theory, 209.

Post offices: 58 note, 242-243, 256.

Pratt, Thomas G. : 125 note.

President: See executive depart-

ment; Constitution, Confederate.

Presidential electors: sectional dis-

tribution, 23 ; use of general ticket,

179 note.

Prigg v. Pennsylvania: 145.

"Python": 160 note, 169.

Quitman, John A.: sectionalism, 16;

individualism, 37 and note; con-

stitutionalism, 128-129; the consti-

tution in the territories, 151 ; higher

law, 158; Southern cooperation,

187; state sovereignty, 204-205.

Railroads: state indebtedness to, 39

note; need in the South, 188.

Ramsay, David: 176.

Randolph, Edmund: constitutional

ambiguities, 42 note; welfare

clauses, 44; necessary and proper

clause, 50; judiciary, 63.
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Randolph, John: tariff, 19; division

of powers, 36-37; constitutionalism,

76; concurrent voice, 80; national

expansion, 134, 135-136.

Rayner, Kenneth: veto power, 92;

higher law, 158; reference, 155

note.

Razier, Joseph A.: secession in the

Confederacy, 231.

Reagan, John H. : constitutionalism,

161; non-coercion, 216.

Removal of deposits: 87-88.

Republican Party: 124-125. See

political parties; elections.

Reserved powers: See division of

powers, secession.

Retaliation: 164-165.

Revolution, right of: 194-200.

Rhett, Robert B.: negro inferiority,

12 note; concurrent voice, 81;

checks and balances, 84; retalia-

tion, 165; Southern cooperation,

185; Southern independence, 190;

internal improvements in the Con-

federacy, 241 ; slave trade in the

Confederacy, 250; slavery in the

Confederacy, 252.

Rhode Island Convention of 1790:

resolutions on reserved powers, 212

note.

Richmond, Va. : party alignment, 120

note.

Richmond Daily Examiner: 120 note.

Richmond Enquirer: Roane's opinions

in, 52flF. ; on Southern expansion,

179; appeal for Southern unity,

190. See Roane, Spencer.

Richmond Whig: 120 note.

Riders in Confederate Constitution:

255.

Ritchie, Thomas: Southern thought,

4-5 ; abolition Supreme Court, 98.

Rives, William C. : the negro, 11;

on Secretary of Treasury, 88 note.

Roane, Spencer: welfare clauses, 46;

aspirations to the Supreme Court,

51; necessary and proper clause,

52-53; Fairfax Case, 68; opposi-

tion to Cohens v. Virginia, 70-71

;

veto power, 91 note; the amending
clause, 133; constitutional inter-

preter, 136; alliance with the West,

178-179; state sovereignty, 202;

references, 58 note, 72, 140.

Robbins, Jonathan, case: 67 note.

Rowan, John: 74 note.

Ruffin, Edmund: 13 note.

RufEn, Sterling: 15 note.

Rust, Albert: 197.

Rutherford, William, Jr.: 210 note.

Rutledge, Edmund: sectionalism, 9

note; growth of population, 175.

Rutledge, John: sectionalism, 19 note;

judiciary, 62.

St. Domingo: annexation of, 179.

Saunders, R. M. : national bank, 19;

reference, 42 note.

Schenck, Robert C. : selection of

speaker, 33 note.

Scott, Charles L. : secession, 205.

Scott, John ("Barbarossa") : 112

note.

Seabrook, Governor: Southern coop-

eration, 187.

Secession: to secure constitutional

guarantees, 167; dates of, 193 and

note; defense of the right of, 200-

213; in the Confederacy, 230-233,

236.

Secessionists per se: 171-184, 188

note.

Secretary of the Treasury: 87-88.

Sectional equilibrium in the Senate:

discussed, 104-112.

Sectionalism: factors in, 7-21: occu-

pation, 7-8; slave labor, 9-10; the

negro, 11-16; a Southern conscious-

ness, 17-21 ; in revenues and dis-

bursements, 29-33.

Seddon, James A.: parties, 114-115

note.
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Segar, Joseph: 153 note.

Self-government: See local self-gov-

ernment.

Senate, United States: resolutions on

slavery, 143 ; resolutions on state

sovereignty, 202-203 ', reference, 40

note. See sectional equilibrium.

Senators: instruction of, 56-57.

Sentinel, Columbus, Georgia: South-

ern independence, 191.

Separation of powers: 83-84. See

checks and balances, concurrent

voice.

Seward, William H.: sectional equi-

librium, 109 note; irrepressible

conflict, 156; higher law, 158, 159.

Slave labor: a factor in sectionalism,

9-11.

Slavery: sectionalism, 19, 171-181;

parties, 121-122; constitutional pro-

visions, 142 and note; resolutions

of the House on, 142-143 ; resolu-

tions of the Senate on, 143 ; in the

District of Columbia, 144; in the

territories, 148-155; of early opin-

ions on, 216 note; in the Confeder-

acy, 245-254. See fugitive slaves,

slave labor, slave trade, the negro,

free negroes.

Slave trade: regulation, 25, 142 note;

in the Confederacy, 249-251.

Smith, Robert H.: explanations of

the Confederate Constitution : the

amending clause, 238-239; boun-

ties and internal improvements,

241-242; impeachment, 244-245;

suffrage, 248; slave trade, 251;

slavery, 253-254; post office, 256;

presidential leadership in appro-

priations, 258-259.

Smith, William L. : sectionalism, 10

note; the judiciary, 64.

South. As a section, 7-21 ; occupation,

7-9, slave labor, 9-11, the negro,

11-16, Southern consciousness, 17-

21. As a minority, 21-29; in popu-

lation, 21-22; states, 22-23. Recog-

nition of minority role, 24-29, 108,

109-111, 129, 130, 161, 168-170,

174-176. Control of the govern-

ment, 90 and note, 93 and note, 97,

173-175, i8o-i8i and note.

South Carolina Convention of 1832:

30 note, 47 note, 204 note.

South Carolina Convention of 1852:

on state sovereignty, 204.

South Carolina Convention of 1860-

1-2: irrepressible conflict, 157; dec-

laration of the causes of secession,

198, 206-207, 210; the Confederacy,

222, 224-225, 227, 232, 251 note.

South Carolina Declaration of the

causes of secession: right of revo-

lution, 198; state sovereignty, 206-

207; compact theory of Union, 210.

South Carolina House of Represen-

tatives : manifesto on tariff, 56.

South Carolina Senate: 185 note.

Southern Address: of 1849, 12-13.

186; of 1850, 187; of i860, 193.

Southern commercial convention: re-

opening the slave trade, 24-25.

Southern Confederacy: organization

of, 221, 223 note; nature of the

Union, 226-234. See Constitution,

Confederate.

Southern independence: secessionists

per se, 171-184; cooperationists,

184-190; the appeal for indepen-

dence, 190-194; justifications for

independence, 194-220. See revolu-

tion, secession, non-coercion.

Southern Literary Messenger: 20.

Southern newspaper: proposal for

one at Washington, 187.

Southern Presbyterian Revieiv: 183,

191.

Southern Quarterly Revieiv: sec-

tional equilibrium, iii.

Southern Remeiv: on the judiciary,

71, 97-98.
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Southern Standard: Southern expan-

sion, 179.

Southern states : See South ; South-

ern independence.

Southerner, A: treaty with England,

187 note.

Sovereignty; See state sovereignty;

secession.

Speaker of the House of Representa-

tives: sectional contest for, 33 note.

Spence, James: balance-of-power the-

ory, 173 note.

Spoils of office : restrictions in the

Confederacy, 254-257.

Spratt, L. W. : slave trade, 25.

Squatter sovereignty: 148, 149.

Stanly, Edward: presidential election

of 1848, 118-119 and note; South-

ern control of the government, 181

note.

Stanly, John: Southern control of the

presidency, 93 note.

State debts, assumption of: 55.

State legislatures: as defenders of

local autonomy, 54-58. See legis-

latures by states.

State sovereignty: discussed, 200-

207; in the Confederacy, 228-234.

"States": state sovereignty, 205.

Stephens, Alexander H.: negro infe-

riority, 11-12; sectionalism, 20, 31;

internal improvements in Georgia,

39 note; opposition to numerical

majority rule, 82; Missouri Com-
promise line, 106-107; nationalism,

116-117; parties, 113, 122, 123-124;

fugitive slaves, 127; constitutional-

ism, 148, 162; constitution in the

territories, 152; slavery in the ter-

ritories, 148, 153, 154; retaliation,

164-165; secession, 167; Southern

control of the government, 1 80-1 81

;

right of revolution, 199-200; higher

law, 199-200; state sovereignty,

202 note; non-coercion, 219 note;

enacting clause, 227-228; slavery

in the Confederacy, 245, 248-249;

president of the Confederacy, 257,

258; Cabinet in Congress, 259-260;

Confederate Constitution, 260; ref-

erences, 10 note, 37 note, 218 note,

241 note.

Stone, L. M. : higher law, 160; right

of secession, 207; non-coercion,

217-218; reference, 225 note.

Story, Joseph: appointed to the Su-

preme Court, 62; in Fairfax Case,

68 ; in Martin v. Hunter's Lessee,

69; in Prigg Case, 145; on state

sovereignty, 203.

Strict construction: applied and mis-

applied, 54-76. See division of

powers, sweeping clauses.

Suffrage: 12-13, 247-248.

Sullivan, General: 33 note.

Supremacy of national law clause:

233, 234.

Supreme Court: See judiciary.

Sweeping clauses: discussed, 41-54.

Taney, Roger B.: 150 note, 153 note,

214.

Tariff: 19, 29-30, 56.

Taylor, John: South as a minority,

27; negro slavery, 40; self-govern-

ment, 58-59, 72-74; the common
law, 66; cases in law and equity,

67; concurrent voice, 80 note;

amending clause, 132 note; bal-

ance-of-power theory, 177-178 note

;

the winning of the West, 179 note;

state sovereignty, 202 ; references,

18 note, 30 note, 68 note, 71 note,

140.

Taylor, Zachary: election of 1848,

118.

Tazewell, L. W. : constitutionalism,

147.

Temple, O. P.: reopening slave trade,

25.

Tennessee: debt to its railroads, 39

note.
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Tennessee Legislature: resolutions

against the congressional caucus,

85; irrepressible conflict, 157.

Tenure of office: in the Confederacy,

255, 256-257.

Territories: slavery in, 148-155; con-

stitution in, 150-152; of the Con-

federacy, 253 and note.

Texas: as nucleus of the Confeder-

acy, 183 and note.

Texas Convention of 1861: compari-

son of United States and Confed-

erate Constitutions, 223-224; rati-

fication of the Confederate Consti-

tution, 230; negro inferiority, 246.

Texas delegation to Montgomery: on

model of the Confederacy, 223.

Texas Legislature: slavery in the ter-

ritories, 149.

Thornwell, J. H.: secessionist per se,

183-184; Southern independence,

191.

Tilden, Samuel J.: ideal party com-

binations, 115-116; the Republican

Party, 125.

Tonnage duties: 244, 245.

Toombs, Robert: the negro, 13; pa-

ternalism, 30 note, 241 and note;

parties, 122, 123 ; constitutionalism,

127-128, 146, 161 ; slavery in the

territories, 150; higher law, 158;

judiciary, 162-163 ; fugitive slaves,

163-164; constitutional amend-

ments, 166; references, 12 note, 82

note, 125-126 note.

Townsend, John: South as a minor-

ity, 25; higher law, 160.

Tract for the people: on Southern in-

dependence, 191.

Tucker, Henry St. George: nullifica-

tion, 141 ; the judiciary, 145 ; state

sovereignty, 203.

Tucker, Henry St. George (1853—):

welfare clauses, 48 note.

Tucker, St. George: division of pow-

ers, 36; the amending clause, 132

note ; state sovereignty, 202.

Tucker, Thomas H.: Amendment X,

41.

Turnbull, Robert J.: the negro, 14;

internal improvements, 40; neces-

sary and proper clause, 53-54;

checks and balances, 84 note;

amending clause, 132; judiciary,

134 note; references, 9 note, 18, 37

note, 47 note, 68 note, 71 note.

Turner, Nat: 13.

Tyler, John: sectionalism, 8 ; state pa-

ternalism, 38; constitutional am-

biguities, 42 note; references, 30
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